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COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II

IN RE THE PERSONAL RESTRAINT
PETITION OF:

NO. 46411-0-1I
DARRELL KANTREAL JACKSON

Petit STATE’S RESPONSE TO PERSONAL
ctitioner. RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Whether Petitioner failed to meet his burden of showing prosecutorial
misconduct by failing to show improper conduct.

2. Whether the trial court properly instructed the jury.

3. Whether Petitioner’s convictions of first degree burglary and first degree
robbery, the imposition of deadly weapon and firearm sentence
enhancements for those counts, and the verdicts of guilty of first degree
murder were consistent with double jeopardy protections. '

4. Whether Petitioner failed to show ineffective assistance of counsel where he
failed to show that his counsel’s performance was deficient.
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B. STATUS OF PETITIONER:

On January 16, 2008, the State charged Darrell Kantreal Jackson, hereinafter
referred to as “Petitioner,” by information with the premeditated first degree murder of
Ruben Doria in count I, the premeditated first degree murder of Abraham Abrazado in
count II, first degree robbery in count III, and first degree burglary in count IV. Appendix
A (information). Counts I and II alleged, as aggra\)ating circumstances, [1] “that the
defendant or an accomplice committed the murder to conceal the commission of a crime or
to protect or conceal the identity of any person committing a crime, and/or [2] that there
was more than one victim and the murders were part of a common scheme or plan or the
result of a single act of the defednant, and/or [3] the murder was committed in the course
of, in furtherance of, or in immediate flight from the crime of Robbery in the First or
Second Degree, or Burglary in the First Degree[.]” Appendix A. Finally, all counts alleged
deadly weapon sentencing enhancements. Appendix A.

On December 3, 2008, the Stated filed an amended information, which added two
counts of felony first degree murder, one pertaining to Doria, as count III, and one
pertaining to Abrazado as count IV. Appendix B (amended information). It also added
firearm sentence enhancements to all counts. Appendix B.

Finally, on February 23, 2009, the State filed a second amended information, which
amended the firearm sentence enhancements to read “a handgun or a rifle” rather than only
“a handgun” as was alleged in the amended information. Appendix C. Compare Appendix
B.

All three informations listed Tyreek Smith, charged in cause number 08-1-00298-7,

as Petitioner’s co-defendant. Appendix A-C.
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On February 26, 2009, after a trial, a jury returned verdicts of guilty as charged.
Appendix D-I (verdict forms). It also returned special verdicts finding that the State had
proven the existence of all aggravating circumstances alleged in counts I and II of the
second amended information beyond a reasonable doubt. Appendix J, K (special verdicts).
Finally, the jury returned special verdicts indicating that Petitioner or an accomplice had
been armed with a deadly weapon and a firearm at the time of the commission of each of
the crimes charged. Appendix L-Q (special verdict forms).

On March 27, 2009, the court sentenced Petitioner to life in confinement without
the possibility of early release on counts I and II, to 102 months in confinement on count
V, and to 75 months in confinement on count VI. Appendix R (warrant of commitment and
judgment and sentence). The court did not sentence, reduce to judgment, or so much as
mention the felony murder verdicts pertaining to counts III and IV in its judgment and
sentence or in any concurrent or subsequent filing. See, e.g., Appendix R.

Petitioner and his co-defendant filed a direct appeal in this Court, in which
Petitioner argued (1) that the trial court violated his constitutional right to a public trial, by
sealing juror questonnaires without first applying the five-factor Bone-Club' test, (2) that
the prosecutor committed misconduct, and (3) that the trial court violated double jeopardy
protections “by imposing firearm and deadly weapon enhancemetns for first degree
robbery and first degree burglarly, which crimes include weapons as elements.” Appendix
S (partially published opinion in State v. Smith, 162 Wn. App. 833,262 P.3d 72 (2011)).

On July 26, 2011, this Court filed an opinion which rejected each of these

arguments, and affirmed Petitioner’s convictions and sentence. Appendix S.

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).
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Petitioner filed a petition for discretionary review with the Washington Supreme
Court, and, on January 4, 2012, the Supreme Court denied that petition. State v. Smith, 173
Wn.2d 1007, 271 P.3d 248 (2012)(table).

This Court issued its mandate on June 19, 2013. Appendix T. See RAP 12.5(b)(3).

Just under a year later, on June 3, 2014, Petitioner filed the present personal
restraint petition, in which he argues (1) that he was denied effective assistance of trial
counsel, (2) that the State committed prosecutorial misconduct, (3) that the trial court erred

in instructing the jury, and (4) that his rights against double jeopardy were violated.

C. ARGUMENT

1. PETITIONER FAILED TO MEET HIS BURDEN OF SHOWING
PROSECUTORIAL MISCONDUCT BY FAILING TO SHOW
IMPROPER CONDUCT.

“Every prosecutor is a quasi-judicial officer of the court, charged with the duty of
insuring that an accused receives a fair trial.” State v. Boehning, 127 Wn. App. 511, 518,
111 P.3d 899, 903 (2005). Prosecutorial misconduct violates this duty and deprives a
defendant of his right to a fair trial. See Boehning, 127 Wn. App. at 518.

However, “[w]ithout a proper timely objection at trial, a defendant cannot raise the
issue of prosecutorial misconduct on appeal unless the misconduct was so flagrant and ill-
intentioned that no curative jury instruction could have corrected the possible prejudice.”
State v. Curtiss, 161 Wn. App. 673, 250 P.3d 496 (2011); State v. Larios-Lopez, 156 Wn.
App. 257, 260, 233 P.3d 899 (2010) (citing State v. Gregory, 158 Wn.2d 759, 841, 147
P.3d 1201 (2006) (quoting State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d 1239 (1997),

cert. denied, 523 U.S. 1008, 118 S. Ct. 1193, 140 L. Ed. 2d 323 (1998)). Thus, “the

defendant must show that (1) ‘no curative instruction would have obviated any prejudicial
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effect on the jury’ and (2) the misconduct resulted in prejudice that ‘had a substantial
likelihood of affecting the jury verdict.” State v. Emery, 174 Wn.2d 741, 761, 278 P.3d
653 (2012)(quoting State v. Thorgerson, 172 Wn.2d 438, 455, 258 P.3d 43 (2011)).

This is because the absence of an objection “strongly suggests to a court that the
argument or event in question did not appear critically prejudicial to an appellant in the
context of the trial.” State v. Swan, 114 Wn.2d 613, 661, 790 P.2d 610 (1990) (emphasis
in original).

Even where there was a proper objection, an appellant claiming prosecutorial
misconduct “bears the burden of establishing the impropriety of the prosecuting attorney’s
comments and their prejudicial effect.” State v. Anderson, 153 Wn. App. 417, 427, 220
P.3d 1273 (2009). See State v. Thorgerson, 172 Wn.2d 438, 442,258 P.3d 43 (2011);
State v. Fisher, 165 Wn.2d 727, 746-47, 202 P.3d 937 (2009); State v. McKenzie, 157
Wn.2d 44, 134 P.3d 221 (2006) (quoting State v. Brown, 132 Wn.2d 529, 561, 940 P.2d
546 (1997)); Beck v. Washington, 369 U.S. 541, 557, 82 S. Ct. 955, 8 L. Ed. 2d 834
(1962).

Hence, a reviewing court must first evaluate whether the prosecutor’s comments
were improper. Anderson, 153 Wn. App. at 427. “The State is generally afforded wide
latitude in making arguments to the jury, and prosecutors are allowed to draw reasonable
inferences from the evidence.” Anderson, 153 Wn. App. at 427-28, 220 P.3d 1273.

It is not misconduct for a prosecutor to argue that the evidence does not support a
defense theory, State v. Russell, 125 Wn.2d 24, 87, 882 P.2d 747 (1994) (citing State v.
Graham, 59 Wn. App. 418, 429, 798 P.2d 314 (1990), State v. Contreras, 57 Wn. App.

471,476, 788 P.2d 1114, review denied, 115 Wn.2d 1014, 797 P.2d 514 (1990)), and “the
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prosecutor, as an advocate, is entitled to make a fair response to the arguments of defense
counsel.” Russell, 125 Wn.2d at 87.

Moreover, “[r]lemarks of the prosecutor, even if they are improper, are not grounds
for reversal if they were invited or provoked by defense counsel and are in reply to his or
her acts and statements, unless the remarks are not a pertinent reply or are so prejudicial
that a curative instruction would be ineffective.” Id. at 86.

“A prosecutor’s improper comments are prejudicial ‘only where ‘there is a
substantial likelihood the misconduct affected the jury’s verdict.”’” State v. Yates, 161
Wn.2d 714, 774, 168 P.3d 359 (2007) (quoting Brown, 132 Wn.2d at 561, 940 P.2d 546);
Fisher, 165 Wn.2d at 747.

“A reviewing court does not assess ‘[t]he prejudicial effect of a prosecutor’s
improper comments... by looking at the comments in isolation but by placing the remarks
‘in the context of the total argument, the issues in the case, the evidence addressed in the
argument, and the instructions given to the jury.”’” Id. (quoting Brown, 132 Wn.2d at 561);
State v. Johnson, 158 Wn. App. 677, 683, 243 P.3d 936 (2010). “[R]emarks must be read
in context.” State v. Pastrana, 94 Wn. App. 463, 479, 972 P.2d 557 (1999); Larios-Lopez,
156 Wn. App. at 261.

Prosecutorial misconduct may be neutralized by a curative jury instruction, Russell,
125 Wn.2d 24, 86, 882 P.2d 747 (1994), and juries are presumed to follow the court’s
instructions. State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983).

In the present case, Petitioner argues that the deputy prosecutor committed

misconduct in five ways. PRP, p. 4-10, 21-32. The record shows otherwise.
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First, Petitioner seems to argue here as he did in his direct appeal, that the deputy
prosecutor improperly vouched for the veracity of witness Spencer by “recounting
Spencer’s plea agreement to testify truthfully,” both in the prosecutor’s statement and
argument and in his examination of Spencer at trial’,. Appendix S, p. 14, PRP, p. 21-31.

This argument should be rejected here because it was raised and rejected by this
Court on Petitioner’s direct appeal. Appendix S.

“[A] personal restraint petitioner may not renew an issue that was raised and
rejected on direct appeal unless the interests of justice require relitigation of that issue.” In
Re Personal Restraint of Lord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994). Cf RAP
16.4(d) (“[n]o more than one petition for similar relief will be entertained without good
cause shown.”); In Re Personal Restraint of Haverty, 101 Wn.2d 498, 681 P.2d 835
(1984).

In this case, Petitioner argued on direct appeal that “the prosecutor acted with ill-
intention in recounting Spencer’s plea agreement to testify truthfully, thereby impliedly
assuring Spencer’s validity,” and this Court rejected that claim. Appendix S, p. 14-18
(State v. Smith, 162 Wn. App. 833, 848-51, 262 P.3d 72 (2011)).

Because Petitioner raises the same argument in the present petition, see PRP, p. 21-
31, he must now show that “the interests of justice require relitigation of this issue.” Lord,
123 Wn.2d at 303. Petitioner makes no such showing. See PRP, p.1-33.

Therefore, his claim should be dismissed.

Petitioner’s second claim is that the deputy prosecutor engaged in misconduct by

employing an improper jigsaw puzzle analogy. PRP, p. 4-9. The record shows otherwise.

? Petitioner makes this argument at least indirectly by contending that his trial counsel provided ineffective
assistance by failing to object to such statements and examination. See also §C(4) infra.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP-timebar-factualbasis-alccond.doc Tacoma, Washington 98402-2171

Page 7 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

This Court analyzes “the State's use of the jigsaw puzzle analogy on a case-by-
case basis, considering the context of the argument as a whole.” State v. Fuller, 169
Whn. App. 797, 825, 282 P.3d 126 (2012).

For example, in State v. Johnson, 158 Wn. App. 677, 243 P.3d 936 (2010), the
State analogized its burden of proof to a partially completed puzzle, arguing, “‘You add
a third piece of the puzzle, and at this point even being able to see only half, you can
be assured beyond a reasonable doubt that this is going to be a picture of Tacoma.””
Johnson, 158 Wn. App. at 682, 243 P.3d 936 (emphasis added). This Court found that
this argument “trivialized the State’s burden, [improperly ]focused on the degree of
certainty the jurors needed to act, and implied that the jury had a duty to convict
without a reason not to do so,” and therefore, held it to be improper. Id. at 685.

However, in State v. Curtiss, this Court reached the opposite conclusion.161
Wn. App. 673, 250 P.3d 496 (2011). In that case, the deputy prosecutor had argued
that:

reasonable doubt is not magic. This is not an impossible standard.

imagine, if you will, a giant jigsaw puzzle of the Tacoma Dome. There

will come a time when you’re putting that puzzle together, and even with

pieces missing, you’ll be able to say, with some certainty, beyond a

reasonable doubt what that puzzle is: The Tacoma Dome.
Curtiss, 161 Wn. App. at 700 (emphasis added). This Court held that this argument was
not improper because “the State’s comments about identifying the puzzle with certainty
before it is complete are not analogous to the weighing of competing interests inherent

in a choice that individuals make in their everyday lives,” Curtiss, 161 Wn. App. at

700-01 (emphasis added).
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Likewise, in State v. Fuller, this Court held that the State’s use of “a puzzle
analogy in closing argument” was not improper because unlike in Johnson, that
analogy “neither equated its burden of proof to making an everyday choice nor
quantified the level of certainty necessary to satisfy the beyond a reasonable doubt
standard.” 169 Wn. App. 797, 827-28, 282 P.3d 126 (2012). It further found that stating
that a “jury could be convinced beyond a reasonable doubt even without 100 percent
certainty,” does “not improperly quantify [the State’]s burden.” Fuller, 169 Wn. App.
at 827.

In the present case, the deputy prosecutor made the following statements during
closing argument:

Now, you have been given an instruction on “a reasonable
doubt.” A reasonable doubt is one for which a reason exists and may
arise from the evidence or lack of evidence. I would submit to you that a
reasonable doubt is very much like a puzzle. Let’s say, one day, you are
given a puzzle, and someone tells you, hey this is a puzzle of downtown
Portland. Someone else says, it’s downtown Seattle. Someone else says,
no it is downtown Tacoma.You have no idea. You can’t be convinced
beyond a reasonable doubt that it is any of the three cities.

So, you start putting the pieces of the puzzle together. You see a
mountain. It kind of looks like Mount Rainier. Maybe it is Mount Hood.
You are leaning towards Tacoma or Seattle, but you can’t be convinced
beyond a reasonable doubt that it is not Portland.

Some of the buildings start coming into focus. You still don’t
know for sure which it is, but it is starting to look a lot more like
Tacoma or Seattle. You still can’t be convinced beyond a reasonable
doubt. You think that you probably know what it is.

You continue putting the puzzle together, and there comes a
point long before you have all of the pieces, long before every piece is
in place, long before every question and every doubt is answered, and
as long as the right pieces of the puzzle are there, you can be
convinced beyond a reasonable doubt that what you are really looking
at is Seattle with Mount Rainier in the background. And so it is with
this case, from there, you can fill in the rest of the pieces.
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You may have a question in the back of your mind as to exactly
who it was that plunged the knife over and over and over and over again
into Ruben or Warren. In the end, it doesn’t matter because you have the
right pieces of the puzzle. You have the accomplice liability instruction.
The right pieces of the puzzle are there, and the case has been proved
beyond a reasonable doubt.

Appendix U (Verbatim Report of Proceedings (RP) of closing arguments, RP 1914-16)
(emphasis added).

Hence, the prosecutor’s comments here were much more analogous to those of
the prosecutor in Curtiss or Fuller, and almost identical to the relevant language in
Curtiss. Here, as in those cases, and unlike in Johnson, the deputy prosecutor “neither
equated [the State’s] burden of proof to making an everyday choice nor quantified the
level of certainty necessary to satisfy the beyond a reasonable doubt standard.” Fuller,
169 Wn. App. 797, 827-28, 282 P.3d 126 (2012).

As a result, his use of the analogy was not misconduct, and the present petition
should be denied.

However, even were it assumed arguendo that such comments were improper,
Petitioner cannot show prejudice because here, as in Fuller and Curtiss,

the State accurately stated that it had to prove every element of the crime

charged and further referenced the trial court's actual instruction on beyond a

reasonable doubt. The trial court correctly instructed the jury that Fuller “was

presumed innocent,” that the “State ... ha[d] the burden of proving each element
of each crime beyond a reasonable doubt,” and that the “lawyers' statements are
not evidence.”

Fuller, 169 Wn. App. at 827-28. See Curtiss, 161 Wn. App. at 700. Compare Appendix

U, V (court’s instructions to the jury).
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Thus, there is no "‘substantial likelihood [that any] misconduct affected the

299

jury’s verdict,””” and, as a result, any “improper comments” could not have been
prejudicial. Yates, 161 Wn.2d at 774.

Therefore, the present petition should be denied.

Petitioner’s third argument is that the deputy prosecutor committed misconduct
by improperly “ask[ing] the jury to reach a verdict that represents the truth,” PRP, p. 9,
by making the following comments in closing argument:

The right pieces of the puzzle are there, and the case has been
proved beyond a reasonable doubt.

Where this leaves you, if you follow the Court’s instructions,
we would urge you to return a verdict in this case that represents the
truth, that is, a verdict to guilty of Count I, Aggravated Murder; Count
2, Aggrvated Murder. We would urge you to return a verdict that
represents the truth, and that is a verdict of guilty to Counts 3 and 4,
Murder in the First Degree, the Felony Murder, the Felony Murder; and
finally, we’re urging you to return a verdict of guilty as charged to the
Burglary and Robbery as well.

Thank you very much.

Appendix T (RP 1916) (emphasis added).

Because it is not “the jury’s job to solve a case,” but “‘to determine whether the
State has proved its allegations against a defendant beyond as reasonable doubt,” a
prosecutor’s request that the jury ‘declare the truth’ is improper.” State v. Evans, 163
Wn. App. 635, 644, 260 P.3d 934 (2011) (quoting State v. Anderson, 153 Wn. App.
417, 429, 220 P.3d 1273 (2009)).

However, the prosecutor in this case made no such request. Rather, after
discussing the evidence in the record extensively, Appendix T (RP 1873-1916), the

prosecutor argued no more than that “the case has been proved beyond a reasonable

doubt” and that “if [the jury] follow[ed] the Court’s instructions,” it should “return a
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verdict in this case that represents the truth, that is,” verdicts of guilty as charged.
Appendix T (RP 1916). In other words, the deputy prosecutor did not ask the jury to
“solve a case” or get to the truth, but to determine that ““the State has proved its
allegations against a defendant beyond as reasonable doubt.” Evans, 163 Wn. App. at
644.

Therefore, his argument was not improper and the present petition should be
denied.

Petitioner’s fourth argument is that the deputy prosecutor committed
misconduct by making the following comments during rebuttal argument:

[ would like to start by discussing this topic of reasonable doubt.
[Defense Counsel] commented to you that, quote, you know, you all
have your doubts, and he argued to you the opposite of a doubt is
certainty, according, evidently, to the actress Ms. Streep, although that is
nor in your jury instructions, that is not the standard, that the State has to
prove a case to certainty, to any mathematical certainty, or 100 percent
certainty.

[Defense Counsel] argued long and hard about certain factual aspects of
the case, certain issues that had arisen, and it is contended that we don’t
know the answer to that. We have a doubt about some particular fact
suggesting to you then by his argument that if you have a doubt about
any single fact or some important issue in the case, well, that means an
acquittal must follow. That’s not what this legal standard means.
I urge you to pay close attention to the instructions. You have 12 of
them that start with the words “to convict.” What you are going to say
Jfor each crime, six crimes charged for each defendant, therefore, 12,
you will see that the Court has told you that to convict the defendants
of the respective crimes that are laid out there, each of the following
elements must be provded beyond a reasonable doubt; therefore, it is
the elements that are at issue. Criminal law is elemental, It’s not a
matter of whether you have questions and unanswered questions and
concerns about some particular underlying fact. The issue is, has the
State proven to you beyond a reasonable doubt that each of these
elements is true?

You can have questions. You are going to have unanswered
questions. It is not legally required — and, in fact, it would be
impossible for the State of Washington to prove a case to perfection, to
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mathematical certainty, to answer every question that you have. It is
not the burden. That would be an impossible burden to carry. Having
doubts is acceptable. It is understandable. Again, as to what? Let me
give you an example.

When Ms. Sabin-Lee testified to you about her uncertainty as
to the exact words that Defendant Smith used in describing how he
came into possession of the marijuana, how he hit a lick, how this
medical marijuana came into his possession, well, you certainly have
reasonable doubt, if you will, as to exact words that she heard. There
is no doubt that she was being told by her boyfriend, former boyfriend,
that he was personally involved in this criminal episode.

I would like you to try to picture in your mind two sets of
railroad tracks, four iron rails, if you will, parallel to each other.
Imagine that the iron rails are the elements of proof as you will find in
the “to-convict” instructions. Now, underneath the iron rails are the
numerous ties, the pieces of wood that support the iron rails.

Well, the rails are, in this analogy, they are the elements of
proof. The ties are all the myriad of facts supporting issues of
evidcence that you are going to have. All right.

Now, if you have concerns and issues about some of that
supporting evidence, it is the equivalent of, if you will, removing one of
the supporting railroad ties or maybe even several, but the iron rails
remain. They are still adequate, more than adequately supported, even
if you have concerns about some of the underlying evidence.

Appendix U (RP 1985-87) (emphasis added). See PRP, p. 6-7, 9.

Petitioner contends that these statements “trivialized the reasonable doubt
standard” and improperly implied that a reasonable doubt must be equivalent to a
mathematical certainty. PRP, p. 9. They did not.

The deputy prosecutor here was simply responding to defense counsel’s apparent
implication that because “the opposite of a doubt is certainty... the State has to prove a
case to certainty, to any mathematical certainty, or 100 percent certainty.” Appendix T (RP
1985). Because a “prosecutor, as an advocate, is entitled to make a fair response to the
arguments of defense counsel,” Russell, 125 Wn.2d at 87, the prosecutor’s response here

cannot be considered improper.
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Moreover, the substance of the prosecutor’s comments confirms this. Far from
trivializing the reasonable doubt standard or converting the definition of a doubt which is
reasonable into one that must be certain, he urged the jury to “pay close attention to the
[court’s] instructions,” Appendix U (RP 1986), which included a proper instruction on
proof beyond a reasonable doubt. Appendix V (instruction no. 3).

Therefore, the prosecutor did not commit misconduct and the petition should be
denied.

Petitioner’s final argument regarding prosecutorial misconduct is that the deputy
prosecutor committed misconduct by making the following statments in rebuttal argument:

Ruben and Warren’s lives deserve the protection of the law. Any life is

precious, beyond measure. The defendants have received the due process

of law with all of its protections. They have received a fair trial. Now, it is

time for justice to be served for the people of Washington and for Ruben

and for Warren. It is time that these defendants be held to account for the

heinous crimes that they’ve committed. It is time for you, as the

conscience of the community—

[DEFENSE COUNSELY]: Objection.

THE COURT: Sustained.

[DEPUTY PROSECUTOR]: Member’s of the jury, it is time for you, as a jury, to

return guilty verdicts as to every charge. Thank you for listening.

Appendix U (RP 2000-01); PRP, p. 7, 9-10. Specifically, Petitioner seems to argue that the
deputy prosecutor “appealed to the jury’s passions and prejudices” by referring to the jury
as “the conscience of the community.” PRP, p. 9-10.

A prosecutor may commit misconduct by asking a jury to return a guilty verdict to

send a message to the community or to act as the conscience of the community. State v.

Powell, 62 Wn. App. 914, 918-19, 816 P.2d 86 (1991). See, e.g., State v. Belgarde, 101

Wn.2d 504, 755 P.2d 174 (1988).
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However, the prosecutor in this case never asked the jury to return a verdict to act
as the conscience of the community. See Appendix U (RP 1873-1917, 1984-2001). Rather,
he argued that “the case has been proved beyond a reasonable doubt” and that “if [the jury]
follow[ed] the Court’s instructions,” it should return verdicts of guilty as charged.
Appendix T (RP 1916).

Therefore, the deputy prosecutor did not commit misconduct.

Because Petitioner has failed to meet his burden of showing prosecutorial
misconduct, his petition should be denied.

2. THE PRESENT PETITION SHOULD BE DENIED BECAUSE THE
TRIAL COURT PROPERLY INSTRUCTED THE JURY.

Petitioner seems to make two separate arguments that the trial court erred in
instructing the jury.

First, he seems to argue that the court should have given a unanimity instruction
pursuant to State v. Petrich, 101 Wn.2d 566, 569, 683 P.2d 173 (1984), overruled on other
grounds by State v. Kitchen, 110 Wn.2d 403, 405-06, 756 P.2d 105 (1988). PRP, p. 10-15.

“In Washington, a defendant may be convicted only when a unanimous jury
concludes that the criminal act charged in the information has been committed.” State v.
Petrich, 101 Wn.2d at 569.

Thus, “[w]hen the evidence indicates that several distinct criminal acts have been
committed, but defendant is charged with only one count of criminal conduct, jury
unanimity must be protected,” Petrich, 101 Wn.2d at 572 (emphasis added), such that the
jury must unanimously agree on which incident constituted the crime. State v. Kitchen,

110 Wn.2d 403, 411, 756 P.2d 105 (1988).
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To protect this unanimity in such cases, “[t]he State may, in its discretion, elect the
act upon which it will rely for conviction,” or the court must instruct the jury “that all 12
jurors must agree that the same underlying criminal act has been proved beyond a
reasonable doubt. ” Petrich, 101 Wn.2d at 572. That is, “either the State must tell the jury
which act to rely on in its deliberations or the court must instruct the jury to agree on a
specific criminal act.” Kitchen, 110 Wn.2d at 409.

In the present case, Petitioner seems to argue that because the premeditated and
felony murder counts pertaining to each victim were charged in four separate counts rather
than as alternatives in two counts, the court should have given a unanimity instruction
under Petrich. PRP, p. 10-15. The record shows otherwise.

Specifically, it shows that, while “several distinct criminal acts [were] committed,”
Petitioner was also charged with several distinct crimes rather than only “one count of
criminal conduct.” Petrich, 101 Wn.2d at 572. Petitioner was charged with the
premeditated and felony murder of Doria, and the premeditated and felony murder of
Abrazado. Appendix C. These crimes were all defined differently and required different
elements to prove. See Appendix . Hence, it would have been legally impossible for the
jury to rely on one act to convict Petitioner of more than one crime.

Because Petitioner was not “charged with only one count of criminal conduct,”
there was no danger of the jury not being unanimous, and no need for a Petrich instruction.
Petrich, 101 Wn.2d at 569. The State was not required to “tell the jury which act to rely on
in its deliberations” and the Court was not required to “instruct the jury to agree on a

specific criminal act.” State v. Kitchen, 110 Wn.2d 403, 409, 756 P.2d 105 (1988).
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Therefore, the trial court could not have erred in failing to so instruct the jury, and
the present petition should be denied.

Petitioner’s second argument is that the “to convict instructions for premeditated
murder” should have, but “did not include... the aggravating factors” charged in the
second amended information. PRP, p. 15-17. However, the law does not require these
instructions to include such factors.

Generally, a to-convict instruction “must contain all of the elements of the crime
because it serves as a yardstick by which the jury measures the evidence to determine guilt
or innocence.” State v. Smith, 131 Wn.2d 258, 263, 930 P.2d 917 (1997).

However, aggravating circumstances are not elements of an offense, and “need not
be charged in the information.” State v. Siers, 174 Wn.2d 269, 274 P.3d 358
(2012)(quoting the lead opinion in State v. Powell, 167 Wn.2d 672, 682, 223 P.3d 493
(2009)).

Therefore, they need not be included in the to-convict instructions, see Smith, 131
Wn.2d at 263, and the trial court could not have erred by failing to include them here.

Petitioner’s claim that the aggravating factors are elements that must be included in
the to-convict instructions is precluded by decisions of the Washington State Supreme
Court such as State v. Kincaid, 103 Wn.2d 304, 692 P.2d 823 (1985).

In Kincaid, the trial court instructed the jury that if it found the defendant guilty of
premeditated first degree murder as set out in the to-convict instruction, it must turn to the
special verdict form and determine whether the State proved the aggravating circumstance
listed there beyond a reasonable doubt. Kincaid, 103 Wn.2d at 311. Kincaid argued that

since he was charged with aggravated first degree murder, the aggravating factors were
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elements of the crime, and accordingly it was reversible error not to include those factors
in the to-convict instruction. Kincaid, 103 Wn.2d at 312. However, the Supreme Court
disagreed. Id. It found that aggravating circumstances “are not elements of a crime but are
‘aggravation of penalty’ provisions which provide for an increased penalty where the
circumstances of the crime aggravate the gravity of the offense.” Kincaid, 103 Wn.2d at
312. Hence, the Court found no error in the jury instructions. Kincaid, 103 Wn.2d at 312.

Petitioner’s circumstances here are virtually identical to those of Kincaid. Petitioner
was charged with aggravated first degree murder. Appendix C (counts I & II). The to-
convict instructions given to the jury set forth the elements of first degree murder.
Appendix V (instructions 15 & 16). The jury was instructed that if it found Petitioner
guilty of first degree murder, it must consider the special verdict forms. Appendix V
(instryction 36). The jury found Petitioner guilty as charged in the first degree murder
counts and indicated on the special verdict forms that the State had proven the charged
aggravating circumstances beyond a reasonable doubt. Appendix D, E, J, K.

Thus, the trial court did not err in its to-convict instructions.

Neither Alleyne v. United States,  U.S. 133 S.Ct. 2151, L.Ed2d .
(2013), nor Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435
(2000), upon which Petitioner relies, change this result.

In Apprendi, the United States Supreme Court held that “[o]ther than the fact of a
prior conviction, any fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”

Apprendi, 530 U.S. at 490. See also Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153
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L.Ed.2d 556 (2002)( holding that “facts which are necessary to impose a greater sentence
are ‘ “the functional equivalent of an element of a greater offense.” * ).

Alleyne relied upon Apprendi to hold “that facts that increase mandatory minimum
sentence must be submitted to the jury[.]” Alleyne, 133 S.Ct. at 2163.

Petitioner contends that such cases support his contention that aggravating factors
are elements, and hence must be included in to-convict instructions. PRP, p. 16-17. His
reliance on these cases is misplaced. Petitioner is correct that Apprendi refers to
aggravating factors as the functional equivalent of elements, Apprendi, 530 U.S. at 494 n.
19, but it did so only in the context of explaining why a jury had to find enhancing factors
beyond a reasonable doubt. Neither Apprendi nor Alleyne held that aggravating factors are
elements of a crime or that they must be included in to-convict instructions.

Even if they had, the Washington State Supreme Court has found that “the federal
indictment requirements relating to aggravating circumstances do not ‘extend to local
prosecutions under Washington law when aggravating circumstances are alleged,’” Siers,
174 Wn.2d at 278-79 (quoting Powell, 167 Wash.2d at 684, 223 P.3d 493).

In this case, the jury explicitly found that the State had proven the aggravating
factors alleged beyond a reasonable doubt. Appendix J, K. Thus, the trial court could not
have offended the principles of Apprendi and Alleyne by deciding them itself. Nor, as
shown above, did it err by not including reference to them in the to-convict instructions.
Siers, 174 Wn.2d 269; Smith, 131 Wn.2d at 263.

Therefore, the trial court did not err in instructing the jury, and the present petition

should be denied.
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3. PETITIONER’S CONVICTIONS OF FIRST DEGREE BURGLARY,
FIRST DEGREE ROBBERY, THE IMPOSITION OF DEADLY
WEAPON AND FIREARM ENHANCEMENTS FOR THOSE
COUNTS, AND HIS VERDICTS OF GUILTY OF FIRST DEGREE
MURDER WERE CONSISTENT WITH DOUBLE JEOPARDY
PROTECTIONS.

“Double jeopardy claims are questions of law that are reviewed de novo.” State
v. Kelley, 168 Wn.2d 72, 76, 226 P.3d 773 (2010) (citing State v. Hughes, 166 Wn.2d
675, 681,212 P.3d 558 (2009)). See, e.g., State v. Martin, 149 Wn. App. 689, 693, 205
P.3d 931 (2009).

However, “[a] personal restraint petitioner has the burden of proving
constitutional error that results in actual prejudice or nonconstitutional error that results
in a miscarriage of justice.” In Re Personal Restraint of Waggy, 111 Wn. App. 511,
518,45 P.3d 1103 (2002) (citing In re Personal Restraint of Cook, 114 Wn.2d 802,
813, 792 P.2d 506 (1990)); In Re Personal Restraint of Brett, 142 Wn.2d 868, 874, 16
P.3d 601 (2001).

“If a petition is based on matters outside the appellate record, a petitioner must
show that he has ‘competent, admissible evidence’ to support his arguments.” Waggy,
111 Wn. App. at 518 (quoting In re Pérsonal Restraint of Rice, 118 Wn.2d 876, 886,
828 P.2d 1086, cert. denied, 506 U.S. 958, 113 S. Ct. 421, 121 L. Ed. 2d 344 (1992)).
“[A] petitioner must show that more likely than not he was prejudiced by the error.”
Waggy, 111 Wn. App. at 518. ““Bare allegations unsupported by citation of authority,
references to the record, or persuasive reasoning cannot sustain this burden or proof.’”

Waggy, 111 Wn. App. at 518-19 (quoting State v. Brune, 45 Wn. App. 354, 363, 725

P.2d 454 (1986), review denied, 110 Wn.2d 1002 (1988)). “A petition that fails to meet

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP-timebar-factualbasis-alccond.doc Tacoma, Washington 98402-2171

Page 20 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25

this basic level of proof and argument may be dismissed summarily.” Waggy, 111 Whn.
App. at 519.

The double jeopardy clause of the Fifth Amendment to the United States
Constitution provides that no person shall “be subject for the same offense to be twice
put in jeopardy of life or limb.” U.S. Const. Amend. V. It applies to the states through
the due process clause of the Fourteenth Amendment. State v. Wright, 165 Wn.2d 783,
801, 203 P.3d 1027 (2009) (citing Benton v. Maryland, 395 U.S. 784, 794, 89 S. Ct.
2056, 23 L. Ed. 2d 707 (1969)). |

The Washington State Constitution similarly mandates that no person shall “be
twice put in jeopardy for the same offense.” Wn. Const. Art. I, Sec. 9.

“Washington’s double jeopardy clause is coextensive with the federal double
jeopardy clause and ‘is given the same interpretation the [United States] Supreme Court
gives to the Fifth Amendment.”” State v. Turner, 169 Wn.2d 448, 454,238 P.3d 461
(2010); State v. Adel, 136 Wn.2d 629, 632, 632, 965 P.2d 1072 (1998) (citing State v.
Gocken, 127 Wn.2d 95, 107, 896 P.2d 1267 (1995)).

Both clauses have been interpreted to protect against the same triumvirate

of constitutional evils: “being (1) prosecuted a second time for the same

offense after acquittal, (2) prosecuted a second time for the same offense

after conviction, and (3) punished multiple times for the same offense.
Turner, 169 Wn.2d at 454 (emphasis added). See Whalen v. United States, 445 U.S.
684, 688, 100 S. Ct. 1432, 1436, 63 L. Ed. 2d 715 (1980).

However,

[a] legislature can enact statutes imposing, in a single proceeding,

cumulative punishments for the same conduct. “With respect to cumulative

sentences imposed in a single trial, the Double Jeopardy Clause does no
more than prevent the sentencing court from prescribing greater punishment
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than the legislature intended.” Missouri v. Hunter, 459 U.S. 359, 366, 103

S.Ct. 673, 74 L.Ed.2d 535 (1983). If the legislature intends to impose

multiple punishments, their imposition does not violate the double

Jjeopardy clause. Id. at 368.
State v. Kelley, 168 Wn.2d 72, 77, 226 P.3d 773 (2010) (emphasis added). See State v.
Calle, 125 Wn.2d 769, 776, 888 P.2d 155 (1995) (citing Whalen v. United States, 445
U.S. 684, 688, 100 S.Ct. 1432, 1436, 63 L.Ed.2d 715 (1980)). Thus, “[i]f there is clear
legislative intent to impose multiple punishments for the same act or conduct, this is the
end of the inquiry and no double jeopardy violation exists.” Kelley, 168 Wn.2d at 77.

Only “[i]f such clear intent is absent,” does “the court applie[] the Blockburger
[v. United States, 284 U.S. 299, 52 S.Ct. 180 (1932)] ‘same evidence’ test to determine
whether the crimes are the same in fact and law.” Id. (citing State v. Calle, 125
Wash.2d 768, 777-78, 888 P.2d 155 (1995)).

Under this test, “where the same act or transaction constitutes a violation of

two distinct statutory provisions, the test to be applied to determine whether

there are two offenses or only one, is whether each provision requires proof

of a fact which the other does not.” Id. If application of the Blockburger

test results in a determination that there is only one offense, then imposing

two punishments is a double jeopardy violation.
Id. at 77. However, “if each offense, as charged, includes elements not included in the
other, the offenses are different and multiple convictions can stand.” State v. Calle, 125
Wn.2d 769, 777, 888 P.2d 155 (1995).

“The appropriate remedy for a double jeopardy violation is vacating the
offending conviction.” Francis, 170 Wn.2d at 531-32; Knight, 162 Wn.2d at 812.

In the present case, Petitioner argues that (1) his conviction of first degree

burglary, (2) his conviction of first degree robbery, (3) the imposition of deadly weapon
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and firearm sentence enhancements pertaining to those counts, and (4) his verdicts of
guilty of first degree felony, presumably in addition to his convictions for aggravated
murder of the same victims, violate double jeopardy protections. PRP, p. 17-20. The
record and law show otherwise.

With respect to Petitioner’s convictions for first degree burglary, first degree
robbery, and first degree murder, “there is clear legislative intent to impose multiple
punishments for the same act or conduct,” Kelley, 168 Wn.2d at 77, through all of these
convictions.

Specifically, the legislature has enacted an antimerger statute allowing courts to
enter separate convictions for burglary as well as all other crimes committed in the
course of that burglary. RCW 9A.52.050. That statute provides that “[e]very person
who, in the commission of a burglary shall commit any other crime, may be punished
therefor as well as for the burglary, and may be prosecuted for each crime separately.”
RCW 9A.52.050.

In the present case, the first degree robbery and first degree murders of which
Petitioner was convicted, were committed during his “commission of [the] burglary” of
which he was convicted. See Appendix C.

Therefore, Petitioner’s convictions for first degree burglary, first degree
robbery, and first degree murder do not violate double jeopardy protections.

Nor do the verdicts of guilty to the felony murders in counts III and IV, even
when considered in conjunction with his judgment and sentence for the aggravated

murders of counts I and II.
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“[A] defendant convicted of alternative charges may be judged and sentenced on
one only.” State v. Trujillo, 112 Wn. App. 390, 411, 49 P.3d 935 (2002) (citing State v.
Gohl, 109 Wn. App. 817, 824, 37 P.3d 293 (2001)). Thus, “[a] court may violate double
jeopardy either by reducing to judgment both the greater and the lesser of two convictions
for the same offense or by conditionally vacating the lesser conviction while directing, in
some form or another, that the conviction nonetheless remains valid.” State v. Turner, 169
Wn.2d 448, 238 P.3d 461 (2010).

As aresult, “when faced with multiple convictions for the same conduct, courts
‘should enter a judgment on the greater offense only and sentence the defendant on that
charge without reference to the verdict on the lesser offense.” Id. (quoting Trujillo, 112
Wn. App. at 411); State v. Womac, 160 Wn.2d 643, 660,160 P.3d 40 (2007). See State v.
Ward, 125 Wn. App. 138, 104 P.3d 61 (2005) (finding that there was no double jeopardy
violation where the trial court entered judgment and sentenced the defendant on only the
second-degree murder despite receiving verdicts of guilty to both second-degree murder
and manslaughter).

Double jeopardy protections do not require permanent, unconditional vacation of
the verdict pertaining to the lesser offense, but that verdict cannot be conditionally vacated.
Turner, 169 Wn.2d 448, 238 P.3d 461 (2010). That is, “a judgment and sentence must not
include any reference to the vacated conviction —nor may an order appended theréto
include such a reference; similarly, no reference should be made to the vacated conviction
at sentencing.” Turner, 169 Wn.2d 448, 238 P.3d 461 (2010).

In the present case, the jury returned verdicts of guilty to both the premediated first-

degree murders charged in counts I and II, and the felony murders charged in counts IIT
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and IV. Appendix D-G. The trial court, however, did not reduce the felony murder verdicts
to judgment, did not sentence Petitioner for those verdicts, and, indeed, did not include any
reference to or information about them in Petitioner’s judgment and sentence. Appendix
R.

Because the court did not reduce “to judgment both the greater and the lesser of
two convictions for the same offense” or “conditionally vacat[e] the lesser conviction
while directing, in some form or another, that the conviction nonetheless remains valid,”
Turner, 169 Wn.2d 448, 238 P.3d 461 (2010), it did not violate Petitioner’s double
jeopardy.protections.

Finally, Petitioner’s argument that the court’s imposition of deadly weapon and
firearm sentence enhancements for both his first degree burglary and first degree robbery
counts violates double jeopardy protections fails for at least two reasons.

First, the issue was raised and rejected by this Court on Petitioner’s direct appeal.
Appendix S.

“[A] personal restraint petitioner may not renew an issue that was raised and
rejected on direct appeal unless the interests of justice require relitigation of that issue.” In
Re Personal Restraint of Lord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994).

In this case, Petitioner argued on direct appeal “that the trial court’s imposition of
firearm and deadly weapon sentence enhancements for [his] first degree burglary [and first
degree robbery] convictions violated constitutional prohibitions against double jeopardy,”
and this Court rejected that claim based on State v. Kelley, 168 Wn.2d 72, 82,226 P.3d

773 (2010). Appendix S.
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Because Petitioner raises the same argument in the present petition, see PRP, p. 17-
20, he must now show that “the interests of justice require relitigation of this issue.” Lord,
123 Wn.2d at 303. Petitioner fails to carry this burden. In fact, he makes no allegation or
showing “that the ends of justice require[] relitigation of this issue.” See PRP.

Therefore, under Lord, 123 Wn.2d at 303, Petitioner’s claim should be dismissed.

Second, even were the claim not dismissed, it should be denied.

Petitioner seems to argue that the imposition of deadly weapon and firearm
sentence enhancements, along with the sentences for first degree burglary and first degree
robbery, violate double jeopardy, presumably because an element of these two offenses
was that Petitioner or an accomplice was armed with a deadly weapon or firearm at the
time of their commission. PRP, p. 17. See Appendix S (instructions 31 & 33).

However, as this Court found in its first opinion, Appendix S, the Washington State
Supreme Court has already rejected this argument by holding that “imposition of a firearm
enhancement does not violate double jeopardy when an element of the underlying offense
is use of a firearm.” State v. Kelley, 168 Wn.2d 72, 84,226 P.3d 773 (2010).

Therefore, Petitioner’s convictions of first degree burglary and first degree robbery,
the imposition of deadly weapon and firearm sentence enhancements for those counts, and
the verdicts of guilty of first degree murder were consistent with double jeopardy

protections, and the present petition should be denied.
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4, PETITIONER HAS FAILED TO SHOW INEFFECTIVE
ASSISTANCE OF COUNSEL BECAUSE HE HAS FAILED TO
SHOW THAT HIS COUNSEL’S PERFORMANCE WAS
DEFICIENT.

“Effective assistance of counsel is guaranteed by both the United States
Constitution amendment VI and Washington Constitution article I, section 22 (amendment
X).” State v. Yarbrough, 151 Wn. App. 66, 89,210 P.3d 1029, 1040-41 (2009). See In Re
Elmore, 162 Wn.2d 236,251, 172 P.3d 335 (2007); State v. Johnston, 143 Wn. App. 1,
177 P.3d 1127 (2007). A claim of ineffective assistance of counsel is reviewed de novo.
Yarbrough, 151 Wn. App. at 89.

“Washington has adopted the Strickland test to determine whether a defendant had
constitutionally sufficient representation.” State v. Cienfuegos, 144 Wn.2d 222,25 P.3d
1011 (2001) (citing State v. Bowerman, 115 Wn.2d 794, 808, 802 P.2d 116 (1990)); State
v. Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987). That test requires that the defendant
meet both prongs of a two-prong test. Strickland v. Washington, 466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984). See also State v. McFarland, 127 Wn.2d 322, 334-
35, 899 P.2d 1251 (1995). “First, the defendant must show that counsel’s performance
was deficient” and “[s]econd, the defendant must show that the deficient performance
prejudiced the defense.” Strickland, 466 U.S. at 687; Cienfuegos, 144 Wn.2d at 226-27.
A reviewing court is not required to address both prongs of the test if the defendant makes
an insufficient showing on either prong. State v. Hendrickson, 129 Wn.2d 61, 78, 917
P.2d 563, 571 (1996); In Re Rice, 118 Wn.2d 876, 889, 828 P.2d 1086 (1992); State v.
Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987). “A failure to establish either

element of the test defeats an ineffective assistance of counsel claim.” Riofta v. State, 134

Whn. App. 669, 693, 142 P.3d 193 (2006).
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The first prong “requires showing that counsel made errors so serious that counsel
was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”
Strickland, 466 U.S. at 687. Specifically, “[t]o establish deficient performance, the
defendant must show that trial counsel’s performance fell below an objective standard of
reasonableness.” Johnston, 143 Wn. App. at 16. “The reasonableness of trial counsel’s
performance is reviewed in light of all the circumstances of the case at the time of
counsel’s conduct.” Id.; State v. Garrett, 124 Wn.2d 504, 518, 881 P.2d 185 (1994).
“Competency of counsel is determined based upon the entire record below.” State v.
Townsend, 142 Wn.2d 838, 15 P.3d 145 (2001) (citing State v. McFarland, 127 Wn.2d
322,335, 899 P.2d 1251 (1995); State v. Gilmore, 76 Wn.2d 293, 456 P.2d 344 (1969).

“To prevail on a claim of ineffective assistance of counsel, the defendant must
overcome a strong presumption that defense counsel was effective.” Yarbrough, 151 Wn.
App. at 90. This presumption includes a strong presumption “that counsel’s conduct
constituted sound trial strategy.” Rice, 118 Wn.2d at 888-89. “[W]hen counsel's conduct
can be categorized as legitimate trial strategy or tactics, performance is not deficient.”
State v. Carson, 179 Wn. App. 961, 976, 320 P.3d 185 (2014) (quoting State v. Kyllo, 166
Wn.2d 856, 863, 215 P.3d 177 (2009)). See Yarbrough, 151 Wn. App. at 90 (citing State
v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002), State v. Adams, 91 Wn.2d 86, 90,
586 P.2d 1168 (1978)).

An ineffective assistance of counsel claim must not be allowed to “function as a
way to escape rules of waiver and forfeiture and raise issues not presented at trial, and so
the Strickland standard must be applied with scrupulous care, lest ‘intrusive post-trial

inquiry’ threaten the integrity of the very adversary process the right to counsel is meant to
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serve.” Harrington v. Richter, 131 S. Ct. 770, 778, 178 L. Ed. 2d 624 (2011). “Itis ‘all
too tempting’ to ‘second-guess counsel’s assistance after conviction or adverse sentence.’”
Id. (quoting Strickland, 466 U.S. at 689). “The question is whether an attorney’s
representation amounted to incompetence under ‘prevailing professional norms,’ not
whether it deviated from best practices or most common custom.” Id. (quoting Strickland,
466 U.S. at 690).

This Court “defer[s] to an attorney’s strategic decisions to pursue, or to forego,
particular lines of defense when those strategic decisions are reasonable given the totality
of the circumstances.” Riofta, 134 Wn. App. at 693. “If reasonable under the
circumstances, trial counsel need not investigate lines of defense that he has chosen not to
employ.” Id.

With respect to the second prong, a “defendant must affirmatively prove prejudice,
not simply show that “the errors had some conceivable effect on the outcome.” State v.
Crawford, 159 Wn.2d 147, 99, 147 P.3d 1288 (2006). “In doing so, ‘[t]he defendant must
show that there is a reasonable probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different.”” Crawford, 159 Wn.2d at 99-100
(quoting Strickland, 466 U.S. at 694). ““ A reasonable probability is a probability sufficient
to undermine confidence in the outcome.’” Id. (quoting Strickland, 466 U.S. at 694),
Cienfuegos, 144 Wn.2d at 229.

In the present case, Petitioner argues that his counsel’s performance was deficient

in three areas, all relating to a failure to object to what he alleges was prosecutorial

misconduct.
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First, Petitioner argues that his trial counsel was ineffective in failing to object to
what Petitioner argued in his direct appeal was the deputy prosecutor’s improper vouching
for the veracity of witness Spencer. Appendix S, p. 14, PRP, p. 21-31.

Trial counsel’s “decision of when and whether to object is a classic example of trial
tactics” and “[o]nly in egregious circumstances” relating to evidence “central to the State’s
case, will the failure to object constitute incompetent representation that justifies reversal.”
State v. Madison, 53 Wn. App. 754, 763, 770 P.2d 662 (1989) (citing Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L .Ed. 2d 674 (1984), and State v. Ermert,
94 Wn.2d 839, 621 P.2d 121 (1980)). To prevail on a claim of ineffective assistance of
counsel based on a failure to object to or otherwise “challenge the admission of evidence,
the defendant must show (1) “the absence of legitimate strategic or tactical reasons
supporting the challenged conduct,” (2) “that an objection to the evidence would likely
have been sustained, and (3) that the result of the trial would have been different had the
evidence not been admitted.” State v. Saunders, 91 Wn. App. 575, 578, 958 P.2d 364
(1998) (emphasis added).

In this case, Petitioner cannot show that an objection “would likely have been
sustained by the trial court.” Saunders, 91 Wn. App. at 578.

This Court already held, on Petitioner’s direct appeal, that “[blecause [Petitioner]
clearly announced at the trial's outset his intent to attack Spencer's credibility based on his
plea bargain with the State, the State was entitled to engage in anticipatory rehabilitation of
this witness by eliciting and discussing “Spencer’s testimony about his plea-agreement
promise to terstify truthfully.” Spencer, 162 Wn. App. 833, 848-49, 262 P.3d 72 (2011);

Appendix S, p. 15-18.
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Therefore, any objection by Petitioner’s trial counsel would not “likely have been
sustained by the trial court,” and Petitic;ner cannot show ineffective assistance of counsel
for failing to so object.

Second, Petitioner argues that his trial counsel’s performance was deficient for
“failure to object to all prosecutorial misconduct.” PRP, p. 31.

However, as demonstrated above, see § C(1), supra, because there was no
prosecutorial misconduct, Petitioner cannot show that an objection to alleged misconduct
“would likely have been sustained by the trial court.” Saunders, 91 Wn. App. at 578.

Therefore, Petitioner cannot show ineffective assistance of counsel for failing to so
object, and his petition should be denied.

Finally, Petitioner argues that his trial counsel’s performance was deficient for
failing to object to the court’s instructions to the jury or to seek other instructions.

However, as demonstrated above, see § C(2), supra, because the trial court
properly instructed the jury, Petitioner cannot show that an objection to those instructions
“would likely have been sustained by the trial court,” Saunders, 91 Wn. App. at 578, or
other instructions adopted by the court.

Therefore, Petitioner cannot show ineffective assistance of counsel for failing to so

object, and his petition should be denied.

D. CONCLUSION:

Petitioner failed to meet his burden of showing prosecutorial misconduct by failing
to show improper conduct.

Petitioner failed to show that the trial court improperly instructed the jury.
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Petitioner’s convictions of first degree burglary, first degree robbery, and first
degree murder with the finding of an aggravating circumstance were consistent with
double jeopardy protections.

Finally, Petitioner failed to show ineffective assistance of counsel because he failed
to show that his trial counsel’s performance was deficient.

Therefore, the present petition should be denied

DATED: March 13, 2015.

MARK LINDQUIST

Pierce County
Prosecuting Attorney

BRIAN WASANKARI
Deputy Prosecuting Attorney
WSB # 28945

Certificate of Service:

The undersigned certifies that on this day she delivered py U.S. maij or
ABC-LMI delivery to the petitioner true and correct copjes of the-document to
which this certificate is attached. This statement is certifi€d to be true and
correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below.

é_l%M\/\VW
ate Signdture
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Case Number; 08-1-00299-5 Date: March 13, 2015
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
VS.
DARRELL KANTREAL JACKSON, INFORMATION
Defendant. O/ O j “ 3)57
DOB: 7/3/1986 SEX : MALE RACE: BLACK
PCN#: SID#: UNKNOWN DOL#: UNKNOWN

CO-DEF: TYREEK DEANTHONY SMITH 08-1-00298-7

COUNT1I

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a
human being, who died on or about the 22nd day of September, 2007, and that further aggravated
circumstances exist, to-wit: that the defendant or an accomplice committed the murder to conceal the
commission of a crime or to protect or conceal the identity of any person committing a crime, and/or that
there was more than one victim and the murders were part of a common scheme or plan or the result of a
single act of the defendant, and/or the murder was committed in the course of, in furtherance of, or in
immediate flight from the crime of Robbery in the First or Second Degree, or Burglary in the First
Degree, contrary to RCW 10.95.020(9) and 10.95.020(10) and 10.95.020(1 1) and 9A.32.030(1)(a), and in

the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a

firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

INFORMATION- 1 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400
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9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional

time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.533, and against the peace and

dignity of the State of Washington.
COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a
crime based on the same conduct or on a series of acts connected together or constituting parts of a single
scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham
Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further
aggravated circumstances exist, to-wit: that the defendant or an accomplice committed the murder to
conceal the commission of a crime or to protect or conceal the identity of any person committing a crime,
and/or that there was more than one victim and the murders were part of a common scheme or plan or the
result of a single act of the defendant, and/or that the murder was committed in the course of, in
furtherance of, or in immediate flight from the crime of Robbery in the First or Second Degree, or
Burglary in the First Degree, contrary to RCW 10.95.020(9) and 10.95.020(10) and 10.95.020(11) and

9A.32.030(1)(a), and in the commission thereof the defendant, or an accomplice, was armed with a deadly

weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as
defined in RCW 9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and
adding additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.533, and

against the peace and dignity of the State of Washington.
COUNT III

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property
belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner
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thereof or a person having dominion and control over said property, against such person's will by use or
threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being
used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and
in the commission thereof, or in immediate flight therefrom, the Defendant or an accomplice was armed

with a deadly weapon, to-wit: a knife or other cutting instrument, contrary to RCW 9A.56.190 and

9A.56.200(1)(a)(i), and in the commission thereof the defendant, or an accomplice, was armed with a
deadly weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly
weapon as defined in RCW 9.94A.125/9.94A.602, and invoking the provisions of RCW
9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as provided in RCW
9.94A.370/9.94A.533, and against the peace and dignity of the State of Washington.
COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a
crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South
Ash Street, Apt. C, Tacoma, and in entering or while in such building or in immediate flight therefrom,
the defendant or another participant in the crime was armed with a knife or other cutting instrument, a

deadly weapon, contrary to RCW 9A.52.020(1)(a), and in the commission thereof the defendant, or an

accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or other cutting
instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602, and invoking the
provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as
provided in RCW 9.94A.370/9.94A.533, and against the peace and dignity of the State of Washington.

DATED this 16th day of January, 2008.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WA02703 Pierce County Prosecuting Attorney

EDMUND M. MURPHY,
Deputy Prosecuting Aftérney
Lusg # 147y
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081.0o B AN ) . FILED
ha DEPT. 4
IN OPEN COURT
DEC 3 - 2008
Pierce Couéty Cl@( /
By \
DEPUTY
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAL JACKSON, AMENDED INFORMATION
Defendant.
DOB: 7/3/1986 SEX : MALE RACE: BLACK
PCN#: 539347438 SID#: UNKNOWN DOL#: UNKNOWN
COUNT 1

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows: )

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a
human being, who died on or about the 22nd day of September, 2007, and that further aggravated
circumstances exist, to-wit: that the defendant or an accomplice committed the murder to conceal the
commission of a crime or to protect or conceal the identity of any person committing a crime, and/or that
there was more than one victim and the murders were part of a common scheme or plan or the result of a
single act of the defendant, and/or that the murder was committed in the course of, in furtherance of, or in
immediate flight from the crime of Robbery in the First Degree or Burglary in the First Degree, contrary
to RCW 10.95.020(10) and 10.95.020(11) and 10.95.020(9) and 9A.32.030(1)(a), and in the commission
thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to-wit: a
knife or other cutting instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602,
and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or
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an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined in RCW
9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the
presumptive sentence as provided in RCW 9.94A,370/9.94A.530, and against the peace and dignity of the
State of Washington.

COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a
crime based on the same conduct or on a series of acts connected together or constituting parts of a single
scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham
Abrazado, a2 human being, who died on or about the 22nd day of September, 2007, and that further
aggravated circumstances exist, to-wit: that the defendant or an accomplice committed the murder to
conceal the commission of a crime or to protect or conceal the identity of any person committing a crime,
and/or that there was more than one victim and the murders were part of a common scheme or plan or the
result of a single act of the defendant, and/or that the murder was committed in the course of, in
furtherance of, or in immediate flight from the crime of Robbery in the First Degree or Burglary in the
First Degree, contrary to RCW 10.95.020(10) and 10.95.020(11) and 10.95.020(9) and 9A.32.030(1)(a),
and in the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other
than a firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW
9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional
time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission
thereof the defendant, or an accomplice, was armed with a firearm, to-wit: 2 handgun, that being a firearm
as defined in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding
additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the
peace and dignity of the State of Washington.

COUNT 111

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,

Office of the Prosecuting Attorney
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and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, while committing or
attempting to commit the crime of Robbery in the First Degree or Burglary in the First Degree, and in the
course of or in furtherance of said crime or in immediate flight therefrom, cut or stab Ruben Doria, and
thereby causing the death of Ruben Doria, a human being, not a participant in such crime, on or about the
22nd day of September, 2007, contrary to RCW 9A.32.030(1)(c), and in the commission thereof the ‘
defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or
other cutting instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602, and
invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or
an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined in RCW
9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the
presumptive sentence as provided in RCW 9.94A,370/9.94A.530, and against the peace and dignity of the
State of Washington.

COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, in the State of Washington, on or about the 22nd day
of September, 2007, did unlawfully and feloniously, while committing or attempting to commit the crime
of Robbery in the First Degree or Burglary in the First Degree, and in the course of or in furtherance of
said crime or in immediate flight therefrom, cut or stab Abraham Abrazado, and thereby causing the death
of Abraham Abrazado, a human being, not a participant in such crime, on or about the 22nd day of
September, 2007, contrary to RCW 9A.32.030(1)(c), and in the commission thereof the defendant, or an
accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or other cutting
instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602, and invoking the
provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as
provided in RCW 9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or an
accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm as defined in RCW
9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the

AMENDED INFORMATION- 3 Office of the Prosccuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400
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presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of the
State of Washington.
COUNT V

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property
belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner
thereof or a person having dominion and control over said.property, against such person's will by use or
threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being
used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and
in the commission thereof, or in immediate ﬁight therefrom, the Defendant or an accomplice was armed
with a deadly weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly
weapon as defined in RCW 9.94A.1 25/9.94A.602, and invoking the provisions of RCW
9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as provided in RCW
9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or an accomplice, was armed with
a firearm, to-wit: a handgun, that being a firearm as defined in RCW 9.41.010, and invoking the
provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the presumptive sentence as
provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of the State of Washington.

COUNT VI

And [, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a
crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South
Ash Street, Apt. C, and in entering or while in such building or in immediate flight therefrom, the
defendant or another participant in the crime was armed with a deadly weapon, other than a firearm to-

AMENDED INFORMATION- 4 " Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main Office (253) 798-7400
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wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW
9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional
time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission
thereof the defendant, or an accomplice, was armed with a firearm, to-wit: a handgun, that being a firearm
as defined in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding
additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the
peace and dignity of the State of Washington.

DATED this-SvA day of M 2008

TACOMA POLICE DEPARTMENT GERALD A, HORNE
WAQ02703 Pierce County Prosecuting Attorney

mmp By: /xﬁ%oéyﬁéééiza
GERALD T. COSTELLO
Deputy Prosecuting Attorney

WSB#: 15738
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAL JACKSON, INFORMATION
Defendant. O/ O jL/yj 7
DOB: 7/3/1986 SEX: MALE RACE: BLACK
PCN#: SID#: UNKNOWN DOL#: UNKNOWN

CO-DEF: TYREEK DEANTHONY SMITH 08-1-00298-7

COUNTI

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a
human being, who died on or about the 22nd day of September, 2007, and that further aggravated
circumstances exist, to-wit: that the defendant or an accomplice committed the murder to conceal the
commission of a crime or to protect or conceal the identity of any person committing a crime, and/or that
there was more than one victim and the murders were part of a common scheme or plan or the result of a
single act of the defendant, and/or the murder was committed in the course of, in furtherance of, or in
immediate flight from the crime of Robbery in the First or Second Degree, or Burglary in the First
Degree, contrary to RCW 10.95.020(9) and 10.95.020(10) and 10.95.020(11) and 9A.32.030(1)(a), and in

the commission thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a

firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW

INFORMATION- | Office of the Prosecuting Attomey
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case Number: 08-1-00299-5 Date: March 13, 2015 08-1-00299-5
SerialiD: 1464913F-F20F-6452-DSEEBD42603E304E
Certified By: Kevin Stock Pierce County Clerk, Washington

9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional

time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.533, and against the peace and

dignity of the State of Washington.
COUNTII

And I, GERALD A, HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, a crime of the same or similar character, and/or a
crime based on the same conduct or on a series of acts connected together or constituting parts of a single
scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham
Abrazado, a human being, who died on or about the 22nd day of September, 2007, and that further
aggravated circumstances exist, to-wit: that the defendant or an accomplice committed the murder to
conceal the commission of a crime or to protect or conceal the identity of any person committing a crime,
and/or that there was more than one victim and the murders were part of a common scheme or plan or the
result of a single act of the defendant, and/or that the murder was committed in the course of, in
furtherance of, or in immediate flight from the crime of Robbery in the First or Second Degree, or
Burglary in the First Degree, contrary to RCW 10.95.020(9) and 10.95.020(10) and 10.95.020(11) and
9A.32.030(1)(a), and in the commission thereof the defendant, or an accomplice, was armed with a deadly
weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as
defined in RCW 9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and
adding additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.533, and

against the peace and dignity of the State of Washington.
COUNTIII

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property
belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner

INFORMATION- 2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400
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thereof or a person having dominion and control over said property, against such person's will by use or
threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being
used to obtain or retain possession of the property or to prevent or overcome resistance to the taking, and
in the commission thereof, or in immediate flight therefrom, the Defendant or an accomplice was armed
with a deadly weapon, to-wit: a knife or other cutting instrument, contrary to RCW 9A.56.190 and

9A.56.200(1)(a)(i), and in the commission thereof the defendant, or an accomplice, was armed with a

deadly weapon, other than a firearm to-wit: a knife or other cutting instrument, that being a deadly
weapon as defined in RCW 9.94A.125/9.94A 602, and invoking the provisions of RCW
9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as provided in RCW
9.94A.370/9.94A.533, and against the peace and dignity of the State of Washington.
COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with intent to commit a
crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South
Ash Street, Apt. C, Tacoma, and in entering or while in such building or in immediate flight therefrom,
the defendant or another participant in the crime was armed with a knife or other cutting instrument, a

deadly weapon, contrary to RCW 9A.52.020(1)(a), and in the commission thereof the defendant, or an

accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or other cutting
instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602, and invoking the
provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as
provided in RCW 9.94A.370/9.94A.533, and against the peace and dignity of the State of Washington.

DATED this 16th day of January, 2008.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WA02703 Pierce County Prosecuting Attorney

EDMUND M. MURPHY,
Deputy Prosecuting Attérney

Lusg #1147y

INFORMATION- 3 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400
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DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5

Vvs.

DARRELL KANTREAL JACKSON, SECOND AMENDED INFORMATION

Defendant.

DOB: 7/3/1986 SEX : MALE RACE: BLACK
PCN#: 539347438 SID#: UNKNOWN DOL#: UNKNOWN
COUNT1

1. GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE FIRST DEGREE, committed as follows:

That DARRELL KANTREAIL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, with premeditated intent to
cause the death of another person, cut or stab Ruben Doria, thereby causing the death of Ruben Doria, a
human being, who died on or about the 22nd day of September, 2007, and that further aggravated
circumstances exist, to-wit: that the defendant or an accomplice commitied the murder to conceal the
commission of a crime or to protect or conceal the identity of any person committing a crime, and/or that
there was more than one victim and the murders were part of a common scheme or plan or the result of a
single act of the defendant, and/or that the murder was committed in the course of, in furtherance of, or in
immediate flight from the crime of Robbery in the First Degree or Burglary in the First Degree, contrary
to RCW 10.95.020(10) and 10.95.020(1 1) and 10.95.020(9) and 9A.32.030(] }(a), and in the commission
thereof the defendant, or an accomplicc, was armed with a deadly weapon, other than a firearm to-wit: a
knife or other cutting instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602,
and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530. and/or in the commission thereof the defendant, or

SECOND AMENDED INFORMATION- | - Office of the Prosecuting Attorney
. ‘ i C LR 1 930 Tacoma Avenue South, Room 946
k g Tacoma, WA 98402-2171

Main Office (153) 798-7400
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an accomplice, was armed with a firearm, to-wit: a handgun or a rifle, that being a fircarm as defined in
RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to
the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of
the State of Washington.

COUNT II

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
AGGRAVATED MURDER IN THE IFIRST DEGRELE, a crime of the same or similar character, and/or a
crime based on the same conduct or on a series of acts connected together or constituting parts of a single
scheme or plan, and/or so closely connccted in respect to time, place and occasion that it would be
difficult to separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and fcloniously, with premeditated intent to
cause the death of another person, cut or stab Abraham Abrazado, thereby causing the death of Abraham
Abrazado, a human being. who died on or about the 22nd day of Scptember, 2007, and that further
aggravated circumstances exist, to-wit: that the defendant or an accomplice committed the murder to
conceal thc commission of a crime or to protect or conceal the identity of any person committing a crime,
and/or that there was morc than one victim and the murders were part of a common scheme or plan or the
result of a single act of the defendant, and/or that the murder was committed in the course of, in
furtherance of, or in immediate flight from the crime of Robbery in the First Degree or Burglary in the
First Degree, contrary to RCW 10.95.020(10) and 10.95.020(11) and 10.95.020(9) and 9A.32.030(1)(a).
and in the commission thereof the defendant, or an accomplice. was armed with a deadly weapon, other
than a firearm to-wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW
9.94A.125'9.94A.602, and invoking the provisions of RCW 9.94A 310/9.94A.510 and adding additional
time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission
thercof the defendant, or an accomplice, was armed with a firearm, to-wit: a handgun or a riflc. that being
a firearm as defined in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510, and
adding additional timc to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and
against the peace and dignity of the State of Washington.

COUNT I

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
MURDER IN THE FIRST DEGREE, a crime of the same or similar character. and/or a crime based on

the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,

SECOND AMENDED INFORMATION- 2 Office of the Prosecuting Attomcey
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171]
Main Office (253) 798-7400




(3]

14

15

16

17

ivgionogyengs o
Case Number: 08-1-00299-5 Date: March 13, 2015 08' r:00§99'5
SeriallD: 146493EE-F20F-6452-D160CBE2C9AB8C80
Certified By: Kevin Stock Pierce County Clerk, Washington

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELIL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously. while committing or
attempting to commit the crime of Robbery in the First Degree or Burglary in the First Degree, and in the
course of or in furtherance of said crime or in immediate flight therefrom, cut or stab Ruben Doria, and
thereby causing the death of Ruben Doria, a human being, not a participant in such crime, on or about the
22nd day of September, 2007, contrary to RCW 9A 32.030(1)(c). and in the commission thereof the
defendant, or an accomplice, was armed with a deadly weapon, other than a firearm to-wit: a knife or
other cutting instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A 602, and
invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or
an accomplice, was armed with a fircarm, to-wit: a handgun or a rifle, that being a {ircarm as defined in
RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A.510. and adding additional time to
the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of
the State of Washington.

COUNT IV

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
MURDER IN THE FIRST DEGREE, a crimc of the samc¢ or similar character, and/or a crime based on
the same conduct or on a serics of acts connected together or constituting parts of a single scheme or plan.
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of thc others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously, while committing or
attempting to commit the cnme of Robbery in the First Degree or Burglary in the First Degree, and in the
course of or in furtherance of said crime or in immediate flight thercfrom, cut or stab Abraham Abrazado,
and thereby causing the death of Abraham Abrazado, a human being, not a participant in such crime, on
or about the 22nd day of September, 2007, contrary to RCW 9A.32.030(1)(c). and in the commission
thereof the defendant, or an accomplice, was armed with a deadly weapon, other than a fircarm to-wit: a
knifc or other cutting instrument, that being a deadly weapon as defined in RCW 9.94A.125/9.94A.602,
and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530, and/or in the commission thercof the defendant, or
an accomplice, was armed with a firearm, to-wit: a handgun or a rifle, that being a firearm as defined in
RCW 9.41.010. and invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to
SECOND AMENDED INFORMATION- 3 Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171

Main Office (253) 798-7400
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the presumptive senfence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of
the State of Washington.
COUNT V

And I, GERALD A. HORNE, Prosccuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously take personal property
belonging to another with intent to steal from the person or in the presence of Ruben Doria, the owner
thereof or a person having dominion and control over said property, against such person's will by use or
threatened use of immediate force, violence, or fear of injury to Ruben Doria, said force or fear being
used to obtain or retain posscssion of the property or to overcome resistance to the taking. and in the
commission thereof, or in immecdiate flight therefrom, the Defendant or an accomplice inflicted bodily
injury upon Ruben Doria, and/or displayed what appeared to be a firearm or other deadly weapon, and/or
was armed with a deadly weapon. other than a firearm to-wit: a knife or other cutting instrument, that
being a deadly weapon as defined in contrary to RCW 9.94A.125/9.94A.602, and invoking the provisions
of RCW 9.94A.310/9.94A.510 and adding additional time to the presumptive sentence as provided in
RCW 9.94A.370/9.94A.530, and/or in the commission thereof the defendant, or an accomplice, was
armed with a firearm, to-wit: a hand gun or a rifle, that being a firearm as defined in RCW 9.41.010, and
invoking the provisions of RCW 9.94A.310/9.94A.510, and adding additional time to the presumptive
sentence as provided in RCW 9.94A.370/9.94A.530, and against the peace and dignity of the State of
Washington.

COUNT VI

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DARRELL KANTREAL JACKSON of the crime of
BURGLARY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That DARRELL KANTREAL JACKSON, acting as an accomplice, in the State of Washington,
on or about the 22nd day of September, 2007, did unlawfully and feloniously. with intent to commit a
crime against a person or property therein, enter or remain unlawfully in a building, located at 9315 South

SECOND AMENDED INFORMATION- 4 Office of the Prosccuting Atlomey
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171

Main Office (253) 798-7400)
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Ash Street, Apt. C, and in entering or while in such building or in immediate flight therefrom, the
defendant or another participant in the crime was armed with a dcadly weapon, other than a firearm to-
wit: a knife or other cutting instrument, that being a deadly weapon as defined in RCW
9.94A.125/9.94A.602, and invoking the provisions of RCW 9.94A.310/9.94A.510 and adding additional
time to the presumptive sentence as provided in RCW 9.94A.370/9.94A 530, and/or in the commission
thereof the defendant, or an accomplice, was armed with a firearm, to-wit; a handgun or a rifle, that being
a firearm as dcfined in RCW 9.41.010, and invoking the provisions of RCW 9.94A.310/9.94A 510, and
adding additional time to the presumptive sentence as provided in RCW 9.94A.370/9.94A.530, and

against the pcace and dignity of the State of Washington.

DATED this 20th day of February, 2009.

TACOMA POLICE DEPARTMENT GERALD A. HORNE
WA02703 Pierce County Prosecuting Attormey

GERALD T. COSTELLO
Deputy Prosccuting Attomney
WSB#: 15738

SECOND AMENDED INFORMATION- 5 Office of the Prosecuting Atiorney
930 Tacoma Avenuc South, Room 946

Tacoma, WA 93402.2171

Main Office (253) 798-7400
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk : & ¢ Q : %3
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By /S/Tyler Wherry, Deputy. 4;1’ 2
Dated: Mar 13, 2015 11:28 AM =G “SHING
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 146493EE-F20F-6452-D160CBE2C9AB8C80.

This document contains 5 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff. CAUSE NO. 08-1-00299-5
VSs.
DARRELL KANTREAL JACKSON VERDICT FORM A
COUNT 1

Defendant.

We, the jury. find the defendant /?“L) i (‘{/,y (write in the words “Not

Guilty” or “Guilty™) of the crime of murder in the first degree as charged in Count I.
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IN OPEN COURT
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

- ~Q' Q%
Kevin Stock, Pierce County Clerk = ¢ : ?_-_';
2% :3:
By /S/Tyler Wherry, Deputy. B ‘z;q _@ifs N
Dated: Mar 13, 2015 11:28 AM =G S”'N“’d&g(\
’,’%CE C \‘\\
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BB6B-110A-9BE2-A90B62D217157C9D.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON.

Plaintff, CAUSE NO. 08-1-00299-5

vs.

DARRELL KANTREAL JACKSON VERDICT FORM B
COUNTII

Defendant.

We, the jury, find the defendant (Gt [ +>’ (write in the words “Not

Guilty” or “Guilty™) of the crime of murder in the first degree as charged in Count II.
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk 3+ @ - 2%
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By /S/Tyler Wherry, Deputy. ] 1,;7 ﬂ0.:-:‘.
Dated: Mar 13,2015 11:28 AM =% “"H'NGG&@
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 14649287-F20F-6452-D426B921607DEF99.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAL JACKSON VERDICT FORM C
COUNT 111
Defendant.
We, the jury, find the defendant 64‘_'1;; [ :f?( (write in the words “Not

Guilty™ or “Guilty™) of the crime of murder in the first degree as charged in Count {11

PRESIDING JUROR 3

FILED N
DEPT. 4
IN OPEN COURT

FEB 24 2009

PierceCqunty Clerk
\ By 7
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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N 0‘4 . ,_:P B

Kevin Stock, Pierce County Clerk
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By /S/Tyler Wherry, Deputy.
Dated: Mar 13, 2015 11:28 AM
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BA33-110A-9BE2-A9F9BA33E227B882.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
VS,
DARRELL KANTREAL JACKSON VERDICT FORM D
COUNT IV

Defendant.

We, the jury. find the defendant ___ (@4, 1 l+,V

Guilty™ or “Guilty™) of the crime of murder in the first degree as charged in Count IV.

P&W\DV%G‘ S

(write in the words "Not
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

Vv iiieey,
t r

By /S/Tyler Wherry, Deputy. l’? f
Dated: Mar 13, 2015 11:28 AM -G ""H'N"d&@
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Kevin Stock, Pierce County Clerk 3 ¢ - 23
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https;://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BE3A-110A-9BE2-A98F49EC64DF7496.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, CAUSE NO. 08-1-00299-5
VS.
DARRELL KANTREAL JACKSON VERDICT FORM E
COUNT V

Defendant.
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o
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We. the jury, find the defendant ___ (&¢ 44 { ﬁy

Guilty™ or “Guilty™) of the crime of robbery in the first degree as charged in Count V.
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(write in the words “Not
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State of Washington, County of Pierce ss: [, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk

[

o g‘b‘ R

""SEA'L'
‘T@
W
1300

By /S/Tyler Wherry, Deputy. %, 7o
Dated: Mar 13, 2015 11:28 AM % G SHINGLY Q&
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BDBD-110A-9BE2-A9AEF2452436643D.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff. CAUSE NO. 08-1-00299-5
VS.
DARRELL KANTREAL JACKSON VERDICT FORM F
COUNT VI
Defendant.
We, the jury. find the defendant éu ( (‘("’5/ (write in the words “Not

Guilty™ or “Guilty™) of the crime of burglary in the first degree as charged in Count V1.

?ﬁw\.m?me rsS.
PRESIDING JUROR

_~FILED
-~ DEPT. 4
/ IN OPEN COURT

FEB 26 2009
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk * 3 : Q : 27
Tl : 38

By /S/Tyler Wherry, Deputy. u: ‘:;4 Xdat": ﬁ:‘”
Dated: Mar 13,2015 11:28 AM - % SH'NG(W((\
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BD50-110A-9BE2-A941739B0E650D89.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Certified By: Kevin Stock Pierce County Clerk, Washington
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Pierﬁ:ti lerk
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs.
DARRELL KANTREAL JACKSON SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES
COUNTI
Defendant.

We, the jury, having found the defendant guilty of murder in the first degree for count 1, as
defined in Instruction ~L5_, make the following answers to the questions submitted by the court:

QUESTION: Has the State proven the existence of the following aggravating circumstance
bevond a reasonable doubt?

The defendant committed the murder to conceal the commission of a crime or to protect

or conceal the identity of any person committing a crime?

ANSWER: Y&

(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt?
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Certified By: Kevin Stock Pierce County Clerk, Washington

There was more than one person murdered and the murders were part of a common

scheme or plan or the result of a single act of the person?

ANSWER: % S

(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyvond a reasonable doubt?

The murder was committed in the course of, in furtherance of, or in immediate flight

from robbery in the first degree?

ANSWER: Y8

(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating
circumstance beyond a reasonable doubt?
The murder was committed in the course of. in furtherance of, or in immediate flight

from burglary in the first degree?

ANSWER: Y5
(Yes/No)

c:;%%&oiza&gsvi

PRESIDING JUROR

FILED
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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By /S/Tyler Wherry, Deputy. 1,‘,, £
Dated: Mar 13, 2015 11:28 AM g Qo - SHING
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https:/linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BCE2-110A-9BE2-A9FDD3BA151FCC34.

This document contains 2 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY _DEPUTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs.
DARRELL KANTREAL JACKSON SPECIAL VERDICT
AGGRAVATING CIRCUMSTANCES
COUNTII
Defendant.

We, the jury, having found the defendant guilty of murder in the first degree for count I1, as
defined in Instruction l'é__, make the following answers to the questions submitted by the court:

QUESTION: Has the State proven the existence of the following aggravating circumstance
beyond a reasonable doubt?

The defendant committed the murder to conceal the commission of a crime or to protect

or conceal the identity of any person committing a crime?

ANSWER: Y5

(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating

circumstance beyond a reasonable doubt?




-—

i¥81 Zs2T7 "ZBBS HB4iEB
Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464BEB7-110A-9BE2-A9190102E3614DB1
Certified By: Kevin Stock Pierce County Clerk, Washington

There was more than one person murdered and the murders were part of a common

scheme or plan or the result of a single act of the person?

ANSWER: VoS

(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating
circumstance beyond a reasonable doubt?
The murder was committed in the course of, in furtherance of, or in immediate flight

from robbery in the first degree?

ANSWER: YeS
(Yes/No)

QUESTION: Has the State proven the existence of the following aggravating
circumstance beyond a reasonable doubt?
The murder was committed in the course of, in furtherance of, or in immediate flight

from burglary in the first degree?

ANSWER: _Ye<,
(Yes/No)
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IN OPEN COURT
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk 3 ¢ e
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464BEB7-110A-9BE2-A9190102E3614DB1.

This document contains 2 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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08-1-Bucwy 5 11576306 SV

FILED

FEB 26 2009

Pierce Gounty Cler

DEPT. 4
IN OPEN COURT
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By b
DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAL JACKSON SPECIAL VERDICT FORM 1
COUNT1
Defendant.

We, the jury. return a special verdict by answering as follows:
Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at
time of the commission of the crime in COUNT 1?

ANSWER: VYe<y (Yes or No).

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the timg
the commission of the crime in COUNT I?

ANSWER: Ve‘j (Yes or No).

P&— W\CW\% 39)"3 .

PRESIDING JUROR

the

of




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 146498E0-F20F-6452-DCF5CB09D35D1ACO
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

AERREN N
\‘“ ‘e,
e SUPER -,
‘\\«« Il.l‘..‘.""l‘ %’f’
Qs Q-

2

Kevin Stock, Pierce County Clerk = g § 1 Q%
2 P33

By /S/Tyler Wherry, Deputy. = 4:’ &3

Dated: Mar 13, 2015 11:28 AM ",90 SH'NG G\S‘S\

.

o A
’ 1
frapppantt

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 146498E0-F20F-6452-DCF5CB09D35D1ACO.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SerialiD: 1464C07C-110A-9BE2-A910421BEF607DC7
Certified By: Kevin Stock Pierce County Clerk, Washington

MR

08.1.00298-5 31576313 SVRD 02.27-08

FILED
DEPT. 4

IN OPEN COURT

FEB 26 2009

Pigran Cgunty Cl

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

o

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
VS.
DARRELL KANTREAL JACKSON SPECIAL VERDICT FORM 2
COUNT 11
Defendant.

We, the jury. return a special verdict by answering as follows:
Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at
time of the commission of the crime in COUNT II?

ANSWER: Ve (Yes or No).

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time
the commission of the crime in COUNT 11?

ANSWER: V&S (Yes or No).

Rwo&\. 1S.

PRESIDING JUROR

of




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C07C-110A-9BE2-A910421BEF607DC7
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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Kevin Stock, Pierce County Clerk : 3 ¢ g 3 g‘:
T -

'__(D < R ) 3

By [S/Tyler Wherry, Deputy. ] /,',4 S
Dated: Mar 13, 2015 11:28 AM ‘-,Q;\ I SHING df 8

"/sR

vt
’luuall"

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https:/llinxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464C07C-110A-9BE2-A910421BEF607DC7.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C00F-110A-9BE2-A9FAD96FBE71216B
Certified By: Kevin Stock Pierce County Clerk, Washington

A

08.1-Oucyo3 . 31576314 <y

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
vs.
DARRELL KANTREAL JACKSON SPECIAL VERDICT FORM 3
COUNT IIT
Defendant.

FEB 26 2003

Pierce ggu‘“y C’E' j‘

By

DEPUTY

We, the jury, return a special verdict by answering as follows:

Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at

time of the commission of the crime in COUNT II1?

ANSWER: 5/&5 (Yes or No).

'y
|

the

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the timg of

the commission of the crime in COUNT I11?

ANSWER: ki (Yes or No).

Prson Eaess

PRESIDING JUROR ~




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C00F-110A-9BE2-A9FAD96FBE71216B
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

YLEREREFY

o SUPER -,
2
SST an
Kevin Stock, Pierce County Clerk : S %E
By /S/Tyler Wherry, Deputy. :—.m ’ “ 4 dé ] H‘
- 4SH'NG\ \\
Dated: Mar 13, 2015 11:28 AM QO d§
EC

et
”Il:lal“

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464C00F-110A-9BE2-A9FAD96FBE71216B.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464970B-F20F-6452-D054CE3F 98062531
Certified By: Kevin Stock Pierce County Clerk, Washington

il

|

08-1-00299-5 31576316 SVRD 02-27.09

DEPT. 4
IN OPEN COURT]
FEB 26 2009

Piew
By
DEPUTY

-

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
VS.
DARRELL KANTREAL JACKSON SPECIAL VERDICT FORM 4
COUNT IV
Defendant.

We, the jury, return a special verdict by answering as follows:
Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at the
time of the commission of the crime in COUNT [V?

ANSWER: _ YeS (Yes or No).

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time ¢f
the commission of the crime in COUNT IV?

ANSWER: l/€§ (Yes or No).

LBRiwor Qe ls.

PRESIDING JUROR S




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464970B-F20F-6452-D054CE3F98062531
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

EYTERERE P
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Kevin Stock, Pierce County Clerk

By /S/Tyler Wherry, Deputy. - é:q < S
Dated: Mar 13, 2015 11:28 AM - % ' ""”"N‘"‘é\y@ y
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
hitps://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464970B-F20F-6452-D054CE3F98062531.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C30D-110A-9BE2-A9A52A6F7E241641

Certified By: Kevin Stock Pierce County Clerk, Washington

ITRIHIRN

8 «.00085 5 31578214 SVRT

FEB 26 2009

DEPT. 4
IN OPEN COURT

Pierce-@gunty ClerH
\ By ﬁ'\/\/

DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, ,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAIL JACKSON SPECIAL VERDICT FORM 5
COUNT V
Defendant.

We. the jury, return a special verdict by answering as follows:
Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon at
time of the commission of the crime in COUNT V?

ANSWER: __Yes (Yes or No).

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the time

the commission of the crime in COUNT V?

ANSWER: Yoo, (Yes or No).

B kMﬂ&EO_(‘eﬁ

PRESIDING JUROR

the

of




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C30D-110A-9BE2-A9A52A6F7E241641
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

€S0Py
4 &S . P

SR . Q-
Kevin Stock, Pierce County Clerk > ¢ B %

2 :3:
By /S/Tyler Wherry, Deputy. R 2 >

- o O
Dated: Mar 13,2015 11:28 AM - % "ﬁﬁ'.ﬂ9§&$§\\‘

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464C30D-110A-9BE2-A9A52A6F7E241641.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SerialiD: 1464C290-110A-9BE2-A9FE8518A1D4A741
Certified By: Kevin Stock Pierce County Clerk, Washington
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SB 1.0EnE R 115768339

FILED N\

FEB 26 2009

¢

DEPT. 4
IN OPEN COURT

Pie unty Clerl
oy A etk

DEPUTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5
Vs,
DARRELL KANTREAL JACKSON SPECIAL VERDICT FORM 6
COUNT VI
Defendant.

We, the jury, return a special verdict by answering as follows:
Was the defendant DARRELL JACKSON or an accomplice armed with a deadly weapon af
time of the commission of the crime in COUNT VI?

ANSWER: V s (Yes or No).

Was the defendant DARRELL JACKSON or an accomplice armed with a firearm at the tim

the commission of the crime in COUNT VI?

ANSWER: __YeS (Yes or No).
’kmm%e.v&
PRESIDING JUROR ~“

the




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464C290-110A-9BE2-A9FE8518A1D4A741
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

i,

‘.

«\‘?&' S UPE'?/QP
:: é( ..“‘ "".‘ O :—_
Kevin Stock, Pierce County Clerk = - H ?:‘:
e VW R « BN
BRI S

By /S/Tyler Wherry, Deputy. = ‘1;4 _‘@{:‘ 3
Dated: Mar 13,2015 1128 AM =G “JHINGL" Q¢

’
Trrsgeant?

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464C290-110A-9BE2-A9FE8518A1D4A741.

This document contains 1 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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“ Case Number: 08-1-00299-5 Date: March 13,2015 +884 27282283 8§195
SeriallD: 1464997C-F20F-6452-D7TC44F8339AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington

i 1, J—
1 t 21 } M X FILED
t . i ‘ii I I fi{f' DEPT. 4
08 1.60/949.5  317R7880 JDSWe D ~y 'N OPEN COURT
) MAR 27 2009

: = vy

6 T

7

8 STUTPERIOR COURT OF WASHINGTON FOR PIFRCE COUNTY

9 STATE OF WASHINGTON,

Plantiff, { CAUSE N(: 08.1-002%9-5

10 ve

it DARRELL KANTREAL JACKION, WARRANT OF COMNITMENT i 2 7 ‘9009

1) L] County Jail
12 2) Bd Dept of Coxrections
Deferdant. | 2 [ Other Cugtody

13

14

15
16 THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF FIFRCE COUNTY:
17 WHEREAR, Judgmern. has been pronounced sgainst the defendant in the Supericr Court of the State of
18 Washington for the County of Pierce, that the defendant be punished as specified i the Judgnent and
Jertence/Order Madifying/Revoking Probation/Community Superviston, a full and correct copy of whach 18
attachied hereto

19
20

. [ 11 YOU THE DIRECTOR, ARE COMMANDED toreceive the detendant for
cee 2l classification, canfinement and placenient as ordered in the Judgment and Sentence
(3entence of confinement in Pierce County Jail)

22
23 [X] 2 YOU, THE DIRECTCR, ARE COMMANDED to take and dehiver the defendant to
the proper officers of the Department of Corrections, and
24
25 YOU, THE PROPER OFFICEKS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED toreceive the defendant for classificgtion, confinement and
26 placernent as ordered in the Judgment and Sentence (Sentence of confinement 1n
Drepartment of Corrections custody).
. 27
28
Office of Attorney
- 930 Tacoma AvenueS. Room 946
WARRANT OF Tincoman, W 98402-2171

COMMITMENT -\ Telephoue: (253) 79¢-7400
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Case Number: 08-1-00299-5 Date: March 13, 2015 1984 373872899 8L136

SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington

Dated: 3 \'17 !o‘i

CERTIFIED COFY DELIVERED TO SHEFRIFF

o2 7 g ety

STATE OF WASHINGTON

Courty of Pierce

T, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this foregoing
instrument 1s a tnue and coment copy of the
original now on file in oy of fice.
IN WITNES3 WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of .

KEVIN STOCK, Clerk
By. Deputy

mrp

WARRANT OF
COMMITMENT -2

[ 1% YOU THE DIRECTOR, ARFE COMMANDED to recetv e the delendant for
classification, conlinernent and placement as ordersd tn the Judgment and Setence
(Bertence of confinernent or placernent ndt covered by Bections | and 2 above).

08-1-00299-5

JUDGE

ems |

By” 3 N
; :Vgn' EP‘UTY%LEﬁ X

Office of Prosecuting Attorney
930 Tucoms Avenae 5. Room 946
Tacoma, Washingtod 98402-2171

Telephone: (253) 7964-7400
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19

SUPERIOR CUOITRT O F WASHINGTON FOR FIERCE COUNT

STATE OF WAIHINGTON,

DARRELL KANTREAL JACKSON

SID.

LS

NUONE

DOE: Yoo

There heing norerson why pdgment shoeld nof be proanouneed, the comt FINTI

& sertencing hearing was held ard the defendant, the defendant’s brw ver and the (depats) prossouting

attoiey were presat

Case Number; 08-1-00299-5 Date: March 13, 2015 -,
SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington

Flainhff,

Defendant.

(
(
(
[
{

I. HEARING

1L FINDINGS

CAUSE NUi 08 1-00293-5

JUDGMENT AND SENTENCE {F35)
[£] Prison | JROW 9944 712 Frism Confineina

_..and58

1894 2-3£-°2889 89

197

(-1 -0025p-5

MAR 2 7 2009

1} Jail Une Year ar Less
] Firgt-Time Offender
] Special Sexual Offender Sentencing Altemnative
] Bpecial Drug Qffender Sentencing Altemative
] Breaking The Cycie (BTC}
| | Clerk's Action Required, para 45
(SDOSA) 4.7 and 4.8 (SSOSA) 4182, 83,5.6

21 CURRENT OFFENSE(S) The dofendant was found guilty oo 022672000
by! jpica | X ]juyeverdit [ ] benzhtnial of,
: — - o _
L eQUNT | CRIME ROW ENYANCEMENT | DATE OF INCIDENT NO
; TYPES CRIME
; 1 AGGRAVATEL 10 950200 FIEEAEM 0 22/2007 | OT-266-1176 TFD
f ITRDER TN THF 10 95.020010) AND
5 FIRST DEGREE [T 13 10950201 1)(a; | DEADLY
! 10950200010y | WEARDON
! 198030 |
i . [ 9A.32030(10a) :
R T L r 2 6 O I ! N T
JIDGMENT AND SENTENCE (15 Office of Prosecuting Attorney
i CTAEYTS T e o 930 Tacoma Avemoe §. Room 946
(Fetoy) (772007 Fage 10801 0 l ! .47 Tecoma, Washington $8462.2171
Telephone: (253) 7987400
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Case Number: 08-1-00299-5 Date: March 13, 2015 1884 3-38/2683 89198
SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington
(53-1-0029p-5
r - e e g B et e PR e
{ COUNT | CRME REW ENHANTEMENT | DATEOF MCIDENT NO
f TYPE* CRIME
P | AUVIKAVATED 1095 0209 FIREARM OIS | N 2E1ISTPD
! 1 MURDER IN THE 1093 Q2001 AND
§ | FIKST CEGREE 14 [ 1095.020{114) | DEADLY i
| : 11095 0200110 | WEAPON !
! 1095 D30(1)
EL RO RY C YRR
e A 32 031X
v i ROURBERY IN THE 5A 56.190 FIREARM 09222007 07-266- 1176 TFD
2 FIFJIT DEGEEE (AAAT} | 9A 5620 a)(1} | AND
| DEADLY
i ' WEAPON )
V1 ; BURGLARY IN THE SA 52 0210 a) FIREARM 052212007 | O7-266-1176 TP
! FIRST DEGKEE {AAATD) AND
i DEADLY i
I WEAPON { i

QA SRIKY (1] the vire s 4 drug ollense, include the type of dnag e the second colurn 7

as charged i the SECOND AMENDFD Information

(X} A guecal verdict/finding for use of fireanm was metumed on Count(s) 1LV, AND VI ROW

7 MA GO2, 7945535,
[X) A wectal verdict/finding for use of deadly weupon other than a firezm was rtumed on Count( 1 11,
V AND VI ROW 2944 602, 2 944 533

Ll

the of fender sucre are (ROW 9,944 585,

are st offense and cause nwikery.

® () Firvarny, (D4 Other dewdly weapons, SV VICEA 1 a protected zone, OVHY Veh Heorr, Bee ROW 4641 520,
(JP) Juverile present, (TG Sexual Motivation, (3CF) Sexual Conduc with a Child for 2 Fee Ses RV

Tyrrent offenses encomgasemg the seme criminal conduct and counting as one cnme in d8ermaping

Cber cument convictions ligted under different cause nimbers used in caleulating the of fender goore

22 CRIMINAL HISTORY (RCW 9944 .52%5); HONE KNOWN Ok JLAIMED
23 SENTENCING DATA
T 1
COUNT { OFFEHDER | SERIOUSHESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
NOQ SITRE LEVEL {(potinchiding enhancementsd ENHANTEMENTS RANGE TERM
Greluding enhswements
I 7 XVI TIFE WITHOUT &0 MCNTHS (F3 LIFE WITHOUT i [FE/
FARDLE 24 MONTH3 ) PARCLE 50,000
it 7 XVl LIFE WITHO! 6G MONTHS (F) LIFE WITHOUT | TFE/
b pPAROLE I MAMONTHS(D) | PAROLE 50,000
v & X 77-102 MONTHS &0 MONTHS () 161-186 MONTH3 LIFES
Ll laAMONTHS(DY | 550,000
Vi & Vil 57-75 MONTH3 &0 MCHTHS (B 147-153 MUHTHS LIFES !
B L 24 MONTHS () 550,000 |
24 [ 1 EXCEPYIONAL SENTENCE  Sub-stantial and compelling reasons exust which Juat:fy an
excephiong] sentene,
[ Twithin{ ] helow the gandard range for Count(s)
[ 1 ahove the standard range for Coum(s) R
3 o 3 Office of Atlorney
JUDGMENT AND SENTENCE 113 950 Tacoms AvearodS. Rooo 546
(Felop (7/2007) Page 2 of 11 Tacoma, Wi 984022171
Teiephane: (253) 79§-7400
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IT IS ORDFRED:

1884 373R/2689 88
Case Number: 08-1-00299-5 Date: March 13, 2015

SeriallD: 1464997C-F20F-6452-D7C44F8539AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington
08-1-002%

{3 The defersdant and etate stipuiste that justice g he®t served by imposihion of the excepical gt »
abew e the star jard range and the court finds the exceptional sentenice furthers and ts consiteft with
the interests of putice and the purposes of the sentencing reforrn adt.

[ ] Aggravating factors were [ ] stipulated by the defendart, [ | found by the court atter the defendan
waived jury trial, | ] found by jury by special interrogatacy.

Findings of faqt and ~onclusions of law are attachied 1 Appendix 24, | | Jury's special interrogatary s
aitartied The Progecuting Attarmey | | 4did | ] did ndt recomraend a sirmar serteson

ATILITY TO PAY LEGAL FINANCIAL OBLIGATIONS The court has considered the total arhourt
o s, the defend’ s pagt, present and future ability to pay legal firancial obligdtions, including the
detendant’s financial regources and the likelihood that the defendant’ s status will dumge The court Finds
that the defendant has the ability o hikely future ability to pay the legal financial obligations irnposeq
heremn ROW 9 Gd4A 757

[] The following sxtracedinary ciruamatances ex:t that make restitufion inappropriate (RCW 2944 751

'] The following extracedinary circumstanses exist that make payment of nonmandatory legal finaroal
dbligations inappropriate.

For violent of fenses, most serious offenses, or armmned offenders recarnmended satancing agreementg or
plea agreements are [ }attached | ] asfollows: JURY VERDICT, NOT APPLICARLE

n1. JUDGMENT

The deferdunt is GTIILTY of the Cards and Charges hted in Paragraph 21

[ ] Theeout DISMISSES Courts _ | 1The defendart ts fonnd NOT GUILTY of Cowgs

IV. SENTENCE AND ORDER

41 Deferviant shall pay to the Merk of this Court’ @Prerce Caunty Cled, 330 Tacoma Ave 110, Tacoma WA 98400
JAIS CONE
RTN/RIN ¥ _.,L_.(,)..({__,,_,_ Regtitition to R

3 L Restitition ter

(Marre and Address--address may be withheld and provided confidentially to Clerk's Offige).
PCV § 50000 Crime Victirn assessernt.
LNA b 100 00 DHA Datab age Fee

=2,000.00 ) )

PI'R b4 #80-06r Court-Appointed Attormey Fees and Defense Costs
FRC % 200 00 Criminal Filing Fee
M s Ve
JULGMENT AND SENTENCE (5 Office of Prosecuting Attorncy
(I“C)i]‘;y) Nelb]s s e Pagﬁ 3ol 1 930 Tacoma Avenue $. Room 946
R : / Tacoma, Wi 98402-2171

Telepboue: (253) 7400

[, -
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1884 3I-32/2889 84289

Case Number: 08-1-00299-5 Date: March 13, 2015 .

SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO

Certified By: Kevin Stock Pierce County Clerk, Washington
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OTHER LEGAL FINANCIAL OBLIGATIONS (spr. Hy helond

$ o OtherTagsfor

R#The ahowe total does net mclude all eeststition which may be set by later oeder of the comt An
vestitution order may be entarad KCW 7744 753, A restitution hearing:
{7 shall he gat by the prosecutor

i

| Hsscheduledfor

-5

bgreed

T RESTITUTION  Opder attached

[} The Departrnent of Comreticons (D00 ar clerk of the court shstl inupediately rsoe e Notice of
Dadiction KOW 9 244 7602, ROW 7 34A 6XE)

[¥1 Al payments shall ke made in accordance with the policies of the clerk, cammencing smunediay
wilens the court epecifically sdds fueth the rate herein, Notlessthan$__  permd
CATUNENCING . FUW 994760 Ifthe court does ot set the rate herein,

Aefendant shall rr{»r;t‘t;ﬁ*:i»ﬁ'w affice within 24 howrs of the entry of the judgment and sent
sed up a payment plan,
The defendant shall repoet tothe clark of the ot or as directed hy the clerk of the coint to provide
finanocial ana other infommation as requegted. ROW 2 S4A.76007)()

{1 COSTS OF INCARCERATION In addition to other costs ymypoged herein, the conrt fndz thiy
defendant has of is hkely 1o have the ineans to pay the costs of incurceratiany, and the Jefendant
ordered to pay such costs at the satutory rate. ROW 1001160,

COLLECTION COSTS The defendant shall pay the costs of servires te ootlert ury aid legal finandis

Wibigations pey cortrat o satute. ROW 35 1R 190, T R4 780 a1pd 12,16 SO0

INTEREST The fimmnosl obiigations impossd in this judgment shall bear mteret troam the date of
: 8 b ucg ‘

Judgg et until puyreent i futl, at the rate apphicable to avil judgnents ROW 10 82.09%0

COSTS ON APPEATL An award of cogts on appeal against the defendant may be added tothe tetal
finanvial obligations. FOW. 10731460,

Payroli

1y,
pith
the

priceto

| the

he

legal

4 1h ELECTRONIC MONTTORING REIMBURSEMENT. The defendant is crdered to reimhurse
_ o {name ol electrore movisloeng agency§ at N -
For thie oot o pretics sledronic inasitar g o the amonat of § o

42 [X] DNA TESTING. The defendant shal! have a blood/binlogical sanyple dravm for purposes of D N A
sentificstion aialysis and the Jefendant shall fully covperate inthe teging  The appropriate agency, tie
county or DOC, shall te responsitle for obtaimng the sample prioe to the defendat’s release [ran
~onfinement BTW 4344 754
[ P HIV TESTING. The Health Departrment o des:gnee dhall test and rounge! the defendant foe HIV as
socn as possible and the defendant shail fully cooperats i the teting ROW 70.24 330

43 NO CONTACT
The defendant shall not have contact with families of victims Rufren Trora and Abraham Abrazadg
incliding, but niot himisted to, personal, verbal, telephonic, written o contact throvgh a third party for LIFE
{not to excend the maxirum statntocy serience)
{1 Domestic Violenoe No-Contant Order, Antiharassanadt No-Contact Order, o 3exual As it Pretection
Cirder is filed with this Jodgraad aned Sentence,

STTT 0 S ¥ ool @ RO T Office of Attorsey

JWUMWJ AND oENTI*tNk,h 135) 930 podinon 4 ”

(Felony) (72007 Page 4 of 11 Tacoms, Wi 984022171

. Telepbone: (253) 7400
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0R- 10029

4.4y BOND IS HEREBY FXONERATED

4.5 CONPINEMENT OVER ONE YFAR The defendant 13 sontencod s fodlomec

(n) CONFINEMENT FiW 2544 S8E Trefendant s sentenred tathe followmyg term o total
canfinanent a e wuody of the Depattnent of Correctyaces (DO

1IFF WITHOUT BARTLE ON COUNT 1 LIFE WITHOUT PARCLE TN 0T
. M MONTHS ON COUNT V ZS MONTHS ON COUNT

A special finding/verdist having been entersd as indicatert in Sevtion 2 1, the defendant is sentenced
following additional terrn of tidal canfinement in the custady of the Department of Caredtions.

4 rocrthd cn Couant Ho 1 w4 rrwehe on ot Noe 11

<4 5 inonths on Count We \Y o R4 m:nths ca oy No vy
Serdence erhancernerdsn Conrte 111,V AND VI sl mm

{ }conairent [X] cnsecutive o ea hiother,
Jerlence ahan enentz  Coudg 1 1LV AHD V1 shall be served

[X] Qut time [ ] sibject to earmned good tirne credst

Actial mmher of monthis of total confinemest ordered 1 LIFE WITHOUT PARLE

(44 suradatory Direner, deadly weapons, anud se=ons! motivation enhancerment Hime te ng < ofsecut
toother counts, see 3eation 2 3, Salencuy Data, abwve),

(%] The ~orbinerrent Hime on Count(s) T AND T rontam(s) a nandatory eririrmers: terr of LTFE
WITHOUT PAaROLE

CONSECUTIVE/CONCURRENT SENTENCES. ROW 9 94A 580 All counts dhall be served
roaenrrently, except for the portson of those 2ounty for whidkcthere is 2 speaal finding of a tireany,
Jeadly weapon, sexual mativation, VUI34 0w prateted zaie, of mawfacure of mdhamphetamin
juvernle present ag set forth above at Section 23, and except for the foilowing counta #inch shal! by
~opmeoutively  COTINTZ T AND II SHALL BF SFRVED CONSECUTIVELY

The sentence herewn $hall run congecutively to all felny sentences i aher cause numb ey snposed
the cornmission of the arime(s) being senenced. The sentence herein shall run conourrently with fe
gentences in other vause numbers imposed after the commission of the crimie(g) being sentened exoy
the following ranse nionbers RCW 9 944 585

Popfmement shall ~ommence immedsately inless otherwise st forth herer

1884 3-3p- 2889 458 251'7

1284 3/38-2889 887

4.4

WT 1T
1

ko the

iy ely

fther
e with
gerved

108" PO

oy
bpt for

() Thr defeniat shall recerv e oredit for time served prior to sentencing 1f that confinamnent was
wadar Gins cotise munber KOW 2944 505, The tine served shial’ be camputed by the ‘ax!\u’ml
credit for tume served prior to sentenaiug ¥ spenifically set forth by the court ééz_s__

lely
the

JULSGMENT aNL SENTENCE (J8) ::'.lad
(Felony} (772007) Page S of 11 Twcosea A
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(- 1-(X A0S

{TCOMMUNITY PLACEMENT (rre 771/00 oftenses) s ordore d s« folleavs
Tengnt few ___morths,

Connt for Munths,

- qQ K=~ s &\dﬂ

eant v for a vange from 18 te 3¢ Month,

Cenint VI for a range frome i to 3¢ Months,

or for the verind of eamed release aw arded pureiant to ROW 2944 728(1) and (2), whichever is lorger,
and stadard mandalay canditions are wdered [See ROW 3544700 and . 705 for conununity pladgement
offesesahich include sericug violent of fenses, second degree assault, any arime agamst a person with a

deadly wespon finding and chapter 62 30 or 69 52 RCW offenze not mentenced under ETW 9.94A 660

canritted before July 1, 2000 Bee RCW 5. 344 715 for cammunity custody range of fenses, which
include sex offenses not sentenced under ETW 9.94A 712 and violent offenges comunited on or aftet
1, 2000 Community cugtody follows a term for & sex offense -« RTW 9 @A Use pamagraph 4.7 to
cetntadinty ugtody Foliow g work wthic canp |

Onoar gfter July 1, 2003, DOC shall saperisse the defendait 1f DOC classfies the deferdant mthe A
rigk categuries, or, DOC classifies the defendart inthe C or D gk categor ies aad al leagt une of the

following apply. U S RS

i } > s
aj the defendant commite a curreant o price.

July
mpose

o B

CW 1059

e e s

OzTU; ,.__"')

ideritial burglary offense

w) Danestic violence offans
vi) Offense for marfacture, delivery o possession with intert to deliver methamphetamine includ
saits, 1samers, ad salts of somers,

N8 offense | Violentoffense ) i) Crime against a persor (RCW 5 34A411)

ngus

iy Cffense fov delivery of a controlled substance to a minor, o Mtept, solicitation or conspiracy (vi, vin) |

L b7 the conditions of carznunty placanat o canmuruly custody mclude chemiteal dependency trephinent

e d

o) the defendant 18 subjet to supervigicn undear the interdate compsct agreament, ROW © 944 745
LGy dete 18 SUb)) ip gt Bpact g s

While on cotrmunity placement of comminity cneady, the defendant shall: (1) ceport taand he avaiiahle

for ontact with the assigned community corrections of ficer as diredted, (2) wark at DOC-approved
oducation, employment and/or cxmmanity restitution (service), {3) notifly DOC of any change in

defendant’ s address o employment; (43 not consume controlled substances except purssant to lawfufly

tssted presoripbians, (57 not untaw fully possess cuntrolled subsgances while in canmunity custody,

6) pay

suparvision fees as determnined by DOC; (7) perform affirmative acts necessary to monitar complianpe with

the arders of the court as required by DOC, and (3) for sex offenses, submit to electronic monitoring

if

imposed by DOC. The residence location and living arrangsments are subject Lo the priar approval ¢f DOC

while in community placement or community custody. Comumimity custody for sex offenders not

septenced under RCW 9.94A 712 may be extended for up to the statutary maximum term of the sentence.

Viclativn of conununity custody inposed far « sex of lurise muay restdt it additional) condineruent.
T 1The deferdant shal! not consume any aloohol
[X) Defendant shall have o contant with: families of victima: Fuben Dorja ‘md Abraham Abrazs 19

[ 1 Defendunt shal! renviin{ ) within [ ] outside of a specified geographical houndary, towit ]

[ ! Defendart shall not regide in a ~ommunity protection zone (within R80 feet of the facilitics or grgunds

of a public o private school). (RCW 9914 03U(8))

= y P ————— Office of
JUDGMENT AND SENTENCE (J5) e of Prosecing
(Felony) (7/2007) Page 6 of 11 Tacomsa. Washingtos

Room 946
98402-2171

Telephone: (253) 7987400
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S

{ TPhe deferddant dha!l particapate inthe follow ing rrirme-related treatrnens or counseling gervices |

1884 3-36-2099 45828

L3

OR-1-00208-

%
-

{ 1 The defendant shall undergo an evaluation for treatment for | ] demestic violence [ ] substance ghogw

[ Jmmgal health | ] anger managemant «nd fully camply with all recomumended treatiment

[ ] The defendant shall romply with the following crime-related prohibitions

L

Other cmditions may be impesed by the court or DO durag ~cers aurnty custody, or are st farth hpre:

! ] For sentences unposed unnder ROW 9 a4 712, other conditions, innluding electronie monitormgy may

be imposed during community custody by the Indetaminete Semtence Review Board, or in an

smiergency by DOC. Emergency conditions imp ozed by DOC ghall not remain in effect longer than

seeen working days

PROVIDED: That wnider no circtongtances shall the total teem of ronBinement phas the tern of comgmunty

wdody adtually saved exceed the gatitory masumun for each ofTense

{ ] WORK ETHIC CAMP. RCW ¥ @A 620, RCW 72 09410, The court finds that the defendant|ss

eligible and 15 likely Lo qualify for wark ethic camnp and the court reconunends that the defendant serpie the

sntence i a work athic camp. Upon completion of work ethic canp, the defendant shall be released on

carrmmity cnstody for any remaining time of tatal roafinement, subject to the conditions helow  Violation

of the cotaditions of compnunity custody may resudt i a return to tatal cunfinernent for the balance of the

defendant’ s remaining time of total confinarent. The conditions of cammunity aigtody are stated above in

Qection 4 6.

OFF LIMITS ORDER (known drog trafficker) ROW 10 66 020 The following areas are off limitg to the

defendant while under the supervision of the County Jar! or Departunan of Cateciang

Y. ROTICES AND SIGNATURFES

COLLATERAL ATTACK ON JUDGMENT  Any petition o maotion for ~ollateral attack onthis

Judginent and Sentence, including but not fimited to any personal restraint petition, sate habeas corqus

[+

petition. motican to vacate judgnent, motion to withdraw guilty plea, motion for new trial or metion

arrest jnudgment, must be filed within one year of the final judgment in this matter, except as providefi for i

EW 1073100 RCW 10.73.03C

LENGTH OF SUPERVISION Far an of fense sormmutted prioe to July 1, 2000, the defendant shal

revimn under the court's jurisdiction and the supervigon of the Department of Carrections far a peridd up to
10 years from the date of sentence or release from confinanent, whichever is longer, to assure paymgnt of
41} Tegal Financial ohlhigaticns un'ess the cowrt edterds the ammenal judgment an additional 10 years [For o

affense carmrrutterd on o after July 1, 2000, the court dhall retain jurisdiction over the offender, for the

oornpletely satisfied, regardiess of the statutory raximum for the crime. RIOW 9 94A 760 md RO
5 5dA. 505, The clerk of the court s authiarizal to coilert unpaid legal [inarcial obligations at any ti

purpose of the of fender' s campliance with pavient of the legal financial obligations until the d.xh\g{im ig

ROV 9 9dA 7a0(4Y snd ROW 9 944 783(a)

i the
offender remains under the jurisdiction of the court for purposes of his or her legal financial obligatipas.

NOTICE OF INCOME-WITHHOLDING ACTION If the court hasnot ordered an immendiate ijotice
of payroll dedution in Sectico 4 1, you are notified that the Department of Comractions o the 2lerk gt the
court ruay issue a nohice of payrol! dedudtion without natice to you if you ae more than 30 days paT due in

ncnthily payment s 1 an amount equal to or greater than the amount payable for one month RCW

JUDGMENT AND SENTENCE (J3) ;);:ced " Aw’“
(Felony) (7/T007) Page 7 of 11 “"""‘w vemae P

Telephone: (253) 7400
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Qaa 16027 Other inoome-w thhalding adtion under ROW 9 948 ray be taken withaut further not{ce.
EOCW 9944 760 may be taken without Burther nitice. ROW 2.94A.7C00

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Ary violation of this Judgment sapd
Sentence 19 punishable by wp 10 60 days of conflinement per violatiun: Fer section 25 of this donwngst,
Tegal finanial obligations are collectible by vivil meang. RCW .94 A €234,

FIREARMS Y i must immediately surrender aty concealsd pistol Heanse and y o may nat gwn,

uss or p ssess any firearm unless your right 1o do so is restorad by a court of racord. (The couft clerk
diall forward a copy of the defendant's driver's license, identicard, or comparable 1dentification to the
Department of Licensing along with the date of conviction ar commutment ) RCW '2.41.040, 9.41.047.

SEX AND KIDNAPPING OFFENDER RECGISTRATION RITW 94 44 130, 1001.200,
N/A

[ ] The court finds that Count 15 4 felony in the commiission of whach a et wehicle wag gaed
The Jerk of the court ia Jirected to imunediately foeward an Abstma of Cowrt Record to the Departgnent of
Licensing, which niust revokee the defendant’s driver’ s licenge RCW 46 20.285

If the defendant is or bevarnes subject to court-ordered mental health o chamical dependency treatrjent,
the Jefendant must noufy DOC and the defendant’ s reatrnent mnfarmabian inut. be ghared with DO for
the duration of the defendant’s incarceration and supervision RCW 9.944A 562

OTHER: _ )

DOHE i Open Cowt ol 1n the presence of the defendart this Aate: : 5 121 ‘ bi__m

TIDGE @L&
Print. niame ( M

4

Deputy Prosecuting Attorney \

wsemreerN (3e rall( Gsbe (o DEPT. 4
WeE a3z | T 27 € Cstllo WEE #5299 IN OPEN COURT)

Defend —_—
Trint nMggg&Qk&‘ch

Q 0‘ I
ey for Defenidant FILED
RONALD D. NEG3

- e A TIN T LOL S CTE . Office of Attorney
JUDGMENT AND SENTENCE (J3) 930 Tacoma Avennd S. Room 946
(Felony) (7/2007) Page 8 of 11 Toconra, W 98402-2171
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VOTINCG RICHTS STATEMENT: EOW 10441480 T ackinewledge that omy right to vote haz heen lost
fefony wanwictions. I 1 am regigered o vate, my voter registration will be canceiled My rightl to vate may

(%-1-002495

(348}
£

restored by ) A certificate of discharge ssmied by the sertencing court, ROW 9 244 637, b) A court arder igsued

hy the sentencing court restoring the right, RTW 992066, ) A final order of discharge issuerd by the indeten
sutence review board, KCW 9.96.050; or d) A certificate of restoration 1ssued by the governior, ROW 9.9¢.0)

Vating before the right 1srestored 15 2 class © felony, ROW 924 34 660

Defendant’ s s1gnature: &“%.,9:%{‘

Inina e
DO,

JUDGMENT AND SENTENCE (55)
(Felony) (17200 Page 7 of 11

Office of
930 Tacoma A

Telephone: (253)

Attoraey

S. Roow 946
8402-2171
7400




i ubiwa

Uppp

LERT

wulu
riAn

i0
Ll
12

13

15
16

17

ultly

wnrel8

19
20
21
22
23

[TRVRL]
)

an
25
26
27

28

T
1111

|

1BB4 2/3Br29B2 458286
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Certified By: Kevin Stock Pierce County Clerk, Washington
' 08-1-00290-5
CERTIFICATE OF CLERK
CAUSE NUMRBER of thig case: 08-1-00299-5
I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and carrect copy of the Judgment and
Sentence in the above-entitled action now on record in this office. ’ .
WITNESS my hand and seal of the said Superiar Court affixed this date:
Clerk of said County and State, by: » Deputy (Qlerk
IDENTIFICATION OF COURT REPORTER
Court Reporter
JUDGMENT AND SENTENCE (5) povehabbipwing Syl S8
(Felony) (7/2007) Page 10 of 11 bidgrmliimel gt yrp i
Telephone: (253) 798-7400
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0%-1-0029P-5
IMENTIFICATION OF DEFENDANRT
SIDNa MONE Date of Birth OT/0R1986
7If no ST take fingerprire card for State Patral)
FBI N~ NOWF Toral 1D No NONE
TN Na  SRPR4T43Y (rther
Allasname 33N, OB e
Race Fthnicity Sex
. AsigyPacific [¥]  DlackiAfrican- i Tagcastn | ] Hispardc [ X] Mle
[stanider Alnerican
{1 Native American [ ) Trther ¥} Non- {1 Female
Higprauc
FINGERPRINTS
- Left four fingers taker: simmltanecusly ST T Ll Thomb o

R
§%e
5, M”’ﬁ
P

H

, U S
wl&...!‘ four fu'gw% Luken s:mtdt.mmdy

!
i
i
:
|
]
?
E
i
|

b
I attest that ] zaw the same deteypiant who appeared g ot on thig docunerd aftix hs o Fer Tingerprints arjd

signatire thereto Clerk of the Cowgd, Deprity O ﬁ#dﬁﬁ&)\)\- .Y\}\ \UM Lrated- % K~ ¢ 7;‘0_

%é_é% % e 4“"”

DFFENDANT'S SIGNATITEE:

DEFENDANT 'S ADDRFS3

JUDGMENT AND SENTENCE (J5) Office of Prosecuting Atorsey
(Feloay) (7/2007) Page 11 of 11 o e o 2171

Telephone: (253) 798-7400




Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015

h = . Q -
Kevin Stock, Pierce County Clerk = ;t-' Q CC?;-:
S TY R I
PR DI

By /S/Tyler Wherry, Deputy.
Dated: Mar 13, 2015 11:28 AM

X >0 N
QAN &
./ BRcE O

‘l
freggoantt

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464997C-F20F-6452-D7C44F8339AF7EBO.

This document contains 13 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 14649B60-F20F-6452-D020FBE35E2ECB27
M Stock Pierce County Clerk, Washington
08-1-00288-5 36916174 CPRM 08-08-11
IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE
STATE OF WASHINGTON,
Cause No 08-1-00299-5
Plaintiff
PUBLISHED IN PART OPINION
VS
JACKSON, DARRELL KANTREAL,
Defendant
FILED
DEPT. 4
IN OPEN COURT
AUG -8 201

Pierce County Cle
By U\_Jk_
DEPUTY

— e

1§ ¢
s
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Case Number: 08-1-00299-5 Date: March 13, 2015
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Certified By: Kevin Stock Pierce County Clerk, Washington

FILED

COURT OF APPFAL

DIVISiOn 11

FHJUL 26 AMI0: 30

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, 39077-9-I1
Respondent,
v.
TYREEK DEANTHONY SMITH, (CONSOLIDATED WITH
Appellant.
No. 39081-7-I)
STATE OF WASHINGTON,
Respondent,
v.
DARREL KANTREAL JACKSON, _ PUBLISHED IN PART OPINION
Appellant.

HUNT, J. — Darrel Kantreal Jackson and Tyreek Deanthony Smith appeal their joint jury

trial convictions and weapon-enhanced sentences for two counts of aggravated first degree

murder, first degree robbery, and first degree burglary. Jackson argues that the trial court

violated his constitutional rights to (1) a public trial, by sealing juror questionnaires without first

applying the five-factor Bone-Club' test, (2) due process and a fair trial, by allowing the

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).

]
v
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Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 14649B60-F20F-6452-D020FBE35E2ECB27
Certified By: Kevin Stock Pierce County Clerk, Washington

Consolidated Nos. 39077-9-I1 and 39081-7-II

prosecutor to vouch for a State witness’s credibility on direct examination; and (3) freedom from
double jeopardy, by imposing firearm and deadly weapon enhancements for first degree robbery
and first degree burglary, which crimes include weapons as elements. Smith argues that the trial
court violated his constitutional rights (1) to confront his accusers, by denying his motion to
sever trials when his redacted codefendant’s confession referenced him wathout satisfying CrR
4.4(c) or the Bruton® rule; and (2) to be free from double jeopardy, by imposing firearm and
deadly weapon enhancements for first degree burglary, which included these weapons as
elements of the crime. We affirm.
FACTS
I. MURDERS, ROBBERY, AND BURGLARY

On September 23, 2007, police found Ruben Doria and Abraham Warren Abrazado®
stabbed to death in their apartment. Doria’s body had duct tape over his mouth and around his
hands and feet.

Doria, who had a medical marijuana license to grow marijuana for personal medicinal
use, had also engaged in the illegal sale of marijuana to friends and acquaintances. He generally
required everyone to telephone before arriving at his apartment. He kept the money from his
sales, large amounts of marijuana, and prescription pills in a safe, which caused his friends
concern for his safety. About two to three months before his murder, Doria had begun selling

marijuana to Darrel Jackson almost daily. Instead of requiring payment for each transaction,

2 Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968).

3 Much of the record refers to Mr. Abrazado’s middle name “Warren,” the name he commonly
used.
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Doria “front[ed]” marijuana to Jackson, who, consequently, owed Doria money. 6 Verbatim
Report of Proceedings (VRP) at 691.

Jackson lived with Tyreek Smith, who had previously sold cigars to Doria. Smith knew
Pierre Spencer, from whom he purchased a .357 revolver some time before the murders.

The night before the murders, Jackson, Smith, and Spencer met to discuss robbing Doria,
whom, they believed, would not call the police because of his drug dealings. They planned that
Jackson would call Doria under the pretext of purchasing marijuana, but in reality, they would be
seeking an opportunity to gain entrance to Doria’s apartment. They did not discuss murder or
using masks or duct tape. Spencer offered an inactive cell phone to aid during the robbery.
Jackson, Smith, and Spencer purchased a phone card to activate service on the phone, which
Smith generally possessed.

That same night, the three men drove to Doria’s apartment, Jackson phoned Doria with
the newly activated cell phone, and Jackson went inside and purchased marijuana from Doria.
Because several others were present inside Doria’s apartment, Jackson, Smith, and Spencer
abandoned the robbery plan and decided to try again the next day. The next moming, Spencer
picked up Smith and drove him to an acquaintance’s apartment, which Smith entered briefly;
Smith returned with a rifle wrapped in a blanket.

Spencer and Smith picked up Jackson, and they returned to Doria’s apartment to commit
the planned robbery. After they saw Doria’s roommate, Warren Abrazado, drive away, Jackson

called Doria from the newly activated cell phone,’ and Doria let Spencer, Smith, and Jackson

4 Phone records showed that this call was made at 1:46 PM, and that the newly activated cell
phone also called Doria’s phone at 1:44 PM, and 1:51 PM.
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inside his apartment. Jackson had the .357 revolver that Smith had previously purchased from
Spencer; Smith had a four to six inch serrated knife attached on his belt and the rifle.
Brandishing the revolver at Doria, Jackson instructed Spencer to bind Doria’s hands, legs, and
mouth with duct tape. Jackson, Smith, and Spencer then put on gloves. Smith bound Doria as
instructed. Smith turned up the stereo volume, pointed the rifle at Doria, and helped Spencer
gather manjuana plants. Jackson instructed Spencer to look for “a little safe” in the bedroom.
11 VRP at 1447. When Spencer could not locate Doria’s safe, Jackson began looking for it.
Smith pointed the revolver at Doria and hit him on the head with it, causing Doria to bleed.

When Jackson returned to the front room with the safe, Smith said they had to “get rid
of” Doria because he could potentially identify them. 11 VRP at 1450. Someone knocked on
the door, and Doria’s phone began to ring. After the person at the door left, Spencer resumed
carrying marijuana plants to the front room. When Spencer next returned, he saw Smith stabbing
Doria. Because they “were in this all together,” Smith handed the knife to Jackson, who stabbed
Doria once; Jackson then handed the knife to Spencer, who also stabbed Doria once. 11 VRP at

-1458. After checking Doria’s pulse, Smith slit Doria’s throat. “~ : e

Phone records showed the following additional earlier calls on the day of the robbery and
murders: (1) two phone calls between the newly activated cell phone and Smith’s ex-girlfriend
(Natausha Sabin-Lee) shortly after 11:00 aM; (2) a call between the newly activated cell phone
and Smith’s relatives in Georgia at 11:23 AM; (3) a call from Smith’s relatives to the newly
activated cell phone at 12:17 PM; (4) a call from the newly activated cell phone to Spencer’s cell
phone at 1:14 PM; and (5) a call from the newly activated cell phone to Smith’s ex-girlfriend’s
work place at 1:16 PM.

Phone records for calls made during the time of the robbery and murders showed that the
newly activated cell phone called Spencer’s cell phone at 3:04 and 3:14 PM; Spencer’s cell phone
called the newly activated cell phone at 3:22 pM; for the fourth time that day, the recently
activated cell phone called Doria’s number at 4:21 pM; four minutes later, at 4:25 PM, the
recently activated cell phone called Smith’s relatives in Georgia; and the same newly activated
cell phone made another call to Smith’s ex-girlfriend, Sabin-Lee, at 5:33 pm.
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Jackson, Smith, and Spencer were about to load the plants into their vehicle when they
heard keys unlocking Doria’s apa.l‘-lment door. Abrazado entered, saw Doria’s body, and said,
“Oh, my God, please don’t kill me!” 11 VRP at 1464. Jackson and Smith grabbed Abrazado
and pulled him into the apartment; Jackson slit Abrazado’s throat. Jackson, Smith, and Spencer
loaded into Doria’s vehicle the marijuana plants, a video-game console, a laptop computer, and
the safe; after unloading at Jackson’s apartment, Jackson then drove Doria’s vehicle to a local
casino, with Spencer following him in his vehicle, where Jackson and Spencer abandoned the
stolen vehicle.

On returning to Jackson’s apartment, Smith told Jackson and Spencer that he realized
they had left their used latex gloves in Doria’s apartment. All three men returned to Doria’s
apartment; Smith went inside, retrieved the gloves, and took another marijuana plant and a bag
of marijuana. About four months later, police arrested Jackson and Smith on suspicion of the
crimes. Jackson and Smith made incriminating statements against each other. Police also
arrested and charged Spencer, who confessed and gave a statement implicating all three men.
R : - - - 'II. PROCEDURE - : -

The State charged Jackson, Smith, and Spencer with two counts of aggravated first
degree murder, one count of first degree robbery, and one count of first degree burglary, with
deadly weapon enhancements on each count. The State later amended the information to add
two counts of felony murder against Jackson and Smith and a firearm sentencing enhancement to

all counts.
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A. Spencer’s Plea Agreement with the State

Spencer entered into a plea agreement with the State, under which he would
“immediately enter guilty pleas” to the original charges but if he testified truthfully at Jackson
and Smith’s trial he may withdraw his guilty pleas and instead plead guilty to first degree murder
and first degree manslaughter, for which, instead of life imprisonment without parole, he would
receive a sentence between 240 and 320 months (20-26 years) for first degree murder with his
sentence for first degree manslaughter running consecutively by law, and with the further
understanding that his term of confinement may not be reduced by “good time” credit. Ex. 263.
Jackson and Smith moved in limine for permission to cross-examine Spencer about collateral
matters to impeach his credibility. The trial court ruled that Jackson and Smith could ask
Spencer initial questions about collateral matters to show prior inconsistent statements for the
purpose of attacking his credibility.

B. Joinder and Redaction of Codefendants’ Statements

After conducting separate CrR 3.5 hearings for Jackson, Smith, and Spencer, the trial
court ruled their statements admissible.” Smith and Jackson moved-for separate trials under CrR
44(c)(1) and Bruton® arguing that their heavily-intertwined statements violated their
confrontation rights. The trial court denied the motions to sever and asked for all parties’
cooperation in redacting problematic portions of Smith’s and Jackson’s statements to protect
them from testifying against each other and to let:“a fair trial triumph.” VRP (Dec. 30, 2008) at

30.

5 Bruton, 391 U S. 123.
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The parties and the trial court worked cooperatively to redact the statements. Despite
maintaining that redaction would be insufficient and that only severance would cure the
constitutional violation, Smith participated in these efforts to redact the statements. Based on
Smith’s expressed preference, the trial court redacted Spencer’s name, in addition to Jackson’s
name; the other parties deferred to Smith’s preference.

C. Juror Selection

The parties agreed to the use and to the content of the juror questionnaires, including the
following language telling the jurors that the court clerk would seal their information:

The information obtained through this questionnaire will be used solely for the

purpose of selecting a jury. The questionnaire will become part of the court’s

permanent record and will not be distributed to anyone except the lawyers and

the judge. The original will be filed under seal and no one will be allowed access

except by court order
Jackson Clerk’s Papers (JCP) at 296 (emphasis added).

When the State asked about sealing the juror questionnaires, the trial court explained its
normal procedure: After completing jury selection, the parties return their copies of the juror
questionnaires to the court’s judicial assistant for shredding. “The court retains the-original set of
questionnaires and orders them sealed, giving the jurors “some expectation of privacy{.]” 1 VRP
at 70. Following this explanation, the trial court specifically asked Jackson if this procedure was
satisfactory; Jackson replied that it was. Jackson, Smith, and the State then signed a stipulation,
agreeing to the trial court’s proposal for sealing the jury questionnaires.

The entire jury voir dire occurred on the record in open court. When individual jurors

indicated a preference to discuss specific issues privately, the trial court and counsel questioned

them in open court, on the record, in the presence of all parties. The trial court neither ¢losed the

-
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courtroom nor excluded the public at any time. After the parties completed voir dire, the trial
court ordered the jury questionnaires sealed.
D. Trial
1. Opening statements

The State’s opening statement outlined Jackson and Smith’s participation in the robbery,
told the jury that they had given statements to police, and explained about Spencer's
participation in the crimes and his plea bargain with the State:

The third villain who was responsible will also be here in court. His name is

Pierre Spencer. He will come here and tell you how Warren Abrazado and Ruben

Doria died and why. He was a codefendant with the two defendants here before

you. He has agreed with the State of Washington to tell you the truth about what

happened in exchange for a fairly modest leniency. He has stepped up. He has

pled guilty to the charges against him. You will learn that he is looking at

approximately 30 years of hard time in prison. I don’t mean 30 years’ sentence,

serve five years, and get out on [parole]. The evidence will show you that he

looking at three decades in prison as punishment for his role, and that is after
providing truthful testimony to you.

5 VRP at 516-17 (emphasis added). Neither Smith nor Jackson objected.

Smith’s opening statement told the jury that Spencer’s testimony would be “incredible™;
that Smith’s counsel was “going to have a lot of questions for Mr. Spencer™’; an;i that Smith had
participated in the planning and commission of the robbery, had been *“present when the dummy
phone was activated,” but that “he was not present in the apartment when Mr. Doria and Mr.
Abrazado were stabbed.” 5 VRP at 558.

Jackson’s opening statement told the jury that Jackson had clearly been involved in

planning the robbery. But when Jackson’s counsel inadvertently mentioned co-defendant

65 VRP at 555.
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Smith’s first name, “Tyreek,” as having gone with Jackson and others to Doria’s apartment the
night of the robbery, Smith objected and moved for a mistrial. 5 VRP at 577. Smith argued that
by naming him, Jackson had rendered futile the redacted codefendants® statements and the other
accommodations for their joint trial. The trial court denied Smith’s motion for mistrial and,
instead, accepted Jackson’s offer to tell the jury that he had been mistaken. Again addressing the
jury, Jackson’s counsel rephrased, “[L]et me back up and tell you that I misspoke in my last
statement. That Mr. Jackson, in his statement, said that he and others went to the apartment.” 5
VRP at 579 (emphasis added). Smith did not ask the trial court to give the jury a cautionary
instruction to disregard Jackson’s reference to “Tyreek.” 5 VRP at 577.
2. Spencer’s testimony

Out of the jury’s presence, the State offered two exhibits—Spencer’s redacted plea
agreement with the State and Spencer’s statement on plea of guilty. The State explained that the
parties had previously agreed to redact the section discussing polygraph tests from Spencer’s
plea agreement. When the trial court asked whether this section had “been redacted to
everybody’s satisfaction,” Jackson, Smith, and the-State all responded, “Yes.” 10 VRP at 1349.
The trial court then admitted both Spencer’s redacted plea agreement and his guilty plea
statement without objection by Jackson or Smith.

After the jury returned to the courtroom, the State asked Spencer on direct examination
what type of information he was bound to provide under his plea agreement with the State.

Spencer replied that he was obligated to cooperate with the investigation and to give a truthful

75 VRP at 573.
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account of the events that had occurred in Doria’s apartment. This portion of Spencer’s
testimony proceeded as follows:

[Prosecutor]: And was it, basically, your understanding that you had an ongoing
duty to provide truthful mformation in connection with this case?

[Spencer answered in the affirmative.]

[Prosecator]: . . . [I)f you have failed to comply with the Plea Agreement, what’s
your understanding as to what happens?

[Spencer]: It is life without parole.

[Prosecutor]: If you provide information that is not truthful, what 1s your
understanding of what happens to you?

[Spencer]: That, I will get life without parole.

[Prosecutor]: If you provide truthful information, if you cooperate, if you meet
with the attorneys for both sides, do everything that you are supposed to do, how
much time do you understand that you are looking at at that point?

[Spencer]: 25 years, something like that.

10 VRP at 1354-55 (emphasis added). Neither Smith nor Jackson objected.

After reviewing the agreement terms with Spencer, the State asked:

[Prosecutor]: So what happens to you today, Mr. Spencer, if you say something

that is not true?

[Spencer]: My plea agreement is void.

[Prosecutor]: What happens to you?

[Spencer]: . . . I will get life without parole.

10 VRP at 1362 (emphasis added). Again, neither Smith nor Jackson objected.

On cross-examination by Smith, Spencer testified that when giving his initial statement to
police, he had not been aware that the State was considering offering him leniency. Smith also
asked whether (1) under the terms of the plea agreement, Spencer would plead guilty to first
degree murder and first degree manslaughter; and (2) Spencer expected to be sentenced to 25
years in prison. Spencer replied, “Yes,” to both questions. 11 VRP at 1515. On redirect, the

State asked Spencer:

10

(23




———————t  ma

[l
e e e+ m———— s~ e

ari@ 2811 14724

Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 14649B60-F20F-6452-D020FBE35E2ECB27
Certified By: Kevin Stock Pierce County Clerk, Washington

Consolidated Nos. 39077-9-II and 39081-7-II

Is it your understanding that you will be allowed to withdraw your plea and enter

a plea to reduced charges of Murder in the First Degree and Manslaughter in the

First Degree no matter what you say here today or no matter whether you tell the

truth?
11 VRP at 1591. The trial court sustained Jackson’s objection that this question
“mischaracterize[d] the agreement.” 11 VRP at 1591. The State then rephrased the question:

[Prosecutor]: [I]s it your understanding that you will get that deal regardless of

whether you tell the truth?

[Spencer]: No sir.
11 VRP at 1591-92 (emphasis added). Neither Jackson nor Smith objected to the State’s
rephrasing of the question or to Spencer’s answer.

On re-cross examination by Jackson, Spencer testified:

[Jackson's counsel]: Isn’t it true that the person who decides whether or not you

are being completely truthful is sitting right here, the prosecutor?

[Spencer]): Idon’t think so, sir.

[Jackson’s counsel]: These 14 people, here, don’t decide, do they?
11 VRP at 1599. The trial court sustained the State’s objection that the statement was
argumentative.

3. Motions for mistrial and to dismiss

After the State rested, Smith renewed his motions for mistrial and severance. Pointing to
Jackson’s redacted statements—which substituted “someone else” for “Spencer” as the person
who had first approached, hit, and stabbed Doria-—Smith argued that the jury would attribute the
described actions to him, rather than to Spencer, and that such attribution would prejudice him
(Smith). 13 VRP at 1820. The trial court denied Smith’s motions, ruling that the redactions

complied with Bruron and that the jury had been properly instructed.
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4. Closing arguments

During closing argument, the State asked the jury to evaluate Spencer’s demeanor on the
stand, reminded them that they were the sole judges of credibility, and argued:

[Spencer] was told, from day one, you need to tell the truth. Never was he told,

hey, you need to implicate Jackson; you need to implicate Smith; you need to

make the State’s case work. What he was told, from day one, was that you have

to tell the truth. He knows because he has signed this written plea agreement that

tells (him] in no uncertain terms, if you don’t tell the truth, life in prison, no

parole. That is a huge incentive for him to come in here and take his oath

seriously and tell you the truth.
14 VRP at 1884-85. Neither Smith nor Jackson objected.

In Smith’s closing argument, he emphasized the trial court’s instruction for the jury to
evaluate Spencer’s testimony with “great caution.” 14 VRP at 1950. In rebuttal, the State
agreed, reiterating that it was appropriate for the jury to look at Spencer’s testimony with
caution.

E. Verdicts and Sentences

The jury found both Jackson and Smith guilty of all six counts; the jury also answered
“yes” on the special verdicts for the aggravating sentencing factors and the deadly weapon
enhancements (being armed with both a knife and a gun). JCP at 255-64, Smith Clerk’s Papers
(SCP) at 82-88. At sentencing, the trial court merged counts 1 and 3 and also merged counts 2
and 4, imposed sentences of life in prison without parole for the aggravated murder counts and
high standard-range sentences for the first degree robbery and first degree burglary counts, and
added the weapon enhancements.

Jackson and Smith appeal their convictions and enhanced sentences.

12
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ANALYSIS
1. SEALING OF JURY QUESTIONNAIRES

Jackson argues that the trial court violated his right to a public trial by sealing the jury
questionnaires without first conducting a courtroom-closure analysis under State v. Bone-Club,
128 Wn.2d 254, 906 P.2d 325 (1995). This argument fails. We hold that the trial court’s sealing
of the confidential juror questionnaires did not constitute a courtroom closure and, therefore, no
Bone-Club analysis was required.

In response to the State’s question at the beginning of voir dire, the trial court explained
its normal procedures for sealing juror questionnaires: (1) Only counsel and the trial court would
view the questionnaires; (2) the questionnaires would not be available to the general public; and
(3) the court clerk would seal the questionnaires after voir dire. Jackson agreed to the language
in the juror questionnaires that explained these procedures and expressly affirmed that he was
satisfied with these procedures. Thereafter, Jackson actively participated in voir dire, using the
questionnaires to his advantage by identifying and engaging with jurors who asked to be
questioned individually. - - S

As we recently held in Ir re Pers. Restraint of Stockwell, 160 Wn. App. 172, 180-81, 248
P.3d 576 (2011), the trial court’s sealing of juror questionnaires after voir dire is not “structural

error”™;® nor does it render the trial fundamentally unfair. As was the case in Stockwell, Jackson

8 An error is “structural” when it renders a criminal trial *“‘fundamentally unfair or an unreliable
vehicle for determining guilt or innocence.” Stockwell, 160 Wn. App. at 180-81 (quoting State
v. Momah, 167 Wn.2d 140, 149, 217 P.3d 321 (2009) (quoting Washington v. Recuenco, 548
U.S. 212, 218-19, 126 S. Ct. 2546, 165 L. Ed. 2d 466 (2006)), cert. denied, 131 S. Ct. 160

(2010)).
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had full access to the questionnaires and benefitted from the trial court’s promise to the
prospective jurors that their questionnaires would be sealed after voir dire; this assurance of
confidentiality made it more likely that the jurors would candidly reveal in their questionnaires
information that Jackson might use to challenge them for cause. See Stockwell, 160 Wn. App. at
180-81.

As we noted in Stockwell, sealing juror questionnaires after voir dire, at most, affects
only the public’s right to “open” information connected to the trial 160 Wn. App. at 181. Here,
however, the sealing procedure did not affect the public’s right to open information because
Jackson and Smith used the “content of the questionnaires” to question the jurors “in open court,
where the public could observe.” Stockwell, 160 Wn. App. at 183. Under these circumstances,
there was no courtroom closure and, therefore, no need for the trial court to consider the Bone-
Club factors.” Accordingly, we hold that the trial court did not err in sealing the jurors’
questionnaires after voir dire without first conducting a Bone-Club analysis.

II. No PROSECUTORIAL MISCONDUCT—“VOUCHING”

Jackson next argues that we should reverse his" first degree premeditated murder
convictions because prosecutorial misconduct deprived him of his constitutional due process
right to a fair jury trial, a challenge that he attempts to raise for the first time on appeal. More
specifically, he argues that (1) the prosecutor acted with ill-intention in recounting Spencer’s

plea agreement to testify truthfully, thereby impliedly assuring Spencer’s veracity; and (2) this

% We decline to follow Srate v Coleman, 151 Wn. App. 614, 214 P.3d 158 (2009), in which
Division One of our court held that the trial court was required to conduct a Bone-Club analysis
before sealing juror questionnaires that contained information about the jurors’ sexual history.
See also State v Tarhan, 159 Wn App. 819, 246 P.3d 580 (2011). We find more persuasive
Judge Van Deren’s concurring opinion in Stockwell, 160 Wn. App. at 182.
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improper vouching was flagrant and ill-intentioned and allows him (Jackson) to raise this
challenge for the first time on appeal, despite his failure to object below. We disagree.

Because Jackson clearly announced at the trial’s outset his intent to attack Spencer’s
credibility based on his plea bargain with the State, the State was entitled to engage in
anticipatory rehabilitation of this witness. Therefore, the State’s direct examination of Spencer
about his plea bargain agreement to testify truthfully cannot be said to have been “‘flagrant and
ill-intentioned,”” the standard that Jackson must but cannot meet where he failed to object
below.!® State v. Weber, 159 Wn.2d 252, 270, 149 P.3d 646 (2006) (quoting State v Stenson,
132 Wn.2d 668, 719, 940 P.2d 1239 (1997)).

At the outset, we acknowledge our Supreme Court’s recent decision in State v Ish, 170
Wn2d 189, 241 P.3d 389 (2010), addressing the admissibility of witness plea-agreement
truthfulness provisions'' similar to the one at issue here; Four justices characterized eliciting
testimony about this plea-agreement provision as proper method to “pull the sting” on direct
examination from anticipated cross-examination of the witness. Ish, 170 Wn.2d at 206 (Madsen,
C.J., concurring). Four other justices characterized this testimony as a “mild-form of vouching”
not warranting reversal. Isk, 170 Wn.2d at 197 (emphasis added) (citing United States v. Brooks,
508 F.3d 1205, 1210 (9th Cir. 2007)). One dissenting justice characterized this testimony as
reversible-error vouching. Jsh, 170 Wn2d at 206. Ultimately, although five justices

characterized as “vouching” the State’s eliciting a witness’s testimony about his plea-agreement

1% In so holding here, it is not our intention to condone or to invite improper vouching.
! After similarly redacting a provision requiring a State’s witness to take a polygraph, the trial

court admitted the plea agreement over Ish’s objection and allowed the State to examine the
witness about his promise to testify truthfully. Jsh, 170 Wn.2d at 194.
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promise to testify truthfully, eight justices agreed and held that, under the facts of Ish, this
conduct was not reversible error. Ish, 170 Wn.2d at 200, 201. Applying Ish to the analogous
facts here, we, too, hold that the trial court did not commit reversible error in allowing the State
on direct examination to elicit Spencer’s testimony about his plea-agreement promise to testify
truthfully.

A prosecutor has reasonable latitude to draw inferences from the evidence, including
inferences about witness credibility. Srare v. Gregory, 158 Wn.2d 759, 810, 147 P.3d 1201
(2006). Nevertheless, it is improper for the State to vouch for the credibility of a government
witness; vouching may occur when the prosecution places the prestige of the government behind
the witness or indicates that information not presented to the jury supports the witness’s
testimony. United States v. Roberts, 618 F.2d 530, 533 (9th Cir. 1980), cert. denied, 452 U.S.
942 (1981). Four justices, plus the dissenting justice in Ish, stated that the type of questioning in
which the State engaged constituted “vouching” with the four characterizing it as only “mild”
vouching. Ish, 170 Wn.2d at 197. Regardless of whether characterized as “vouching” or not,
however, a majority-of ‘eight justices agreed that this questioning was not improper under the
facts of Ish and was not reversible error. Ish, 170 Wn.2d at 191, 206.

Both the lead and concurring opinions in Ish, again, eight justices, also noted that, under
the circumstances in that case, it was not reversible error for the State to have anticipated a
credibility attack on its witness and to rehabilitate its witness in advance of this inevitable attack:
Where “there is little doubt” that the defendant will attack the veracity of a State’s witness during
cross-examination, for example, the State is entitled to engage in preemptive questioning of its

witness on direct to “take the sting” out of the inevitable damaging cross-examination. Ish, 170
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impeach Spencer’s credibility.

Wn.2d at 199 n.10. Such is the case here. During pre-trial motions in limine seeking permission

to address Spencer about collateral matters, both Jackson and Smith indicated their intent to

As expected, Smith immediately attacked Spencer’s credibility in his opening statement:

When somebody says something is incredible, it can be either astonishing and
shocking or it can be not believable.

You are going to hear testimony at this trial from a witness that is going to
be incredible. When I use that word, I mean—I'm using it with both of its
meanings. Both of its connotations. That witness is Pierre Spencer. Pierre
Spencer is going to give you incredible testimony. In order to understand why his
testimony is incredible, we need to back up and start at the beginning of the story.

5 VRP at 556.

Mr. Spencer had an advantage. He knew what the police knew. ... His attorney
has access to . . . police reports, autopsy reports, witness statements, Mr, Smith’s
statement, Mr. Jackson’s statement.

The prosecutor’s office was interested in hearing his side of the story. The
prosecutor’s office believed that they had the three right people, Mr. Spencer, Mr.
Smith, and Mr. Jackson. They wanted confirnation. They were willing to make
a bargain in exchange for that information.

Mr. Spencer . . . told an incredible story.

Mr. Spencer entered into a deal . . . where he pled guilty to two offenses. I
believe the first was for the murder. If he comes in and testifies and if he tells you
all the same story that he told the police . . . he will be allowed to withdraw his
guilty plea, and he will get one count of First Degree Murder and one count of
First Degree Manslaughter. He will be sentenced to approximately 30 years in
prison. He is a young man, mid-20’s. His option was life without (parole] or to
get out in his 50’s.

on his plea agreement once Spencer took the witness stand.

5 VRP at 568-71. Jackson and Smith left no doubt they would attack Spencer’s credibility based

Given these background facts, the State correctly anticipated a defense attack on

17
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Spencer’s testimony about his plea bargain agreement to testify truthfully. Jackson now fails on
appeal to show that the State’s elicitation of this testimony on direct examination was “flagrant
and ill-intentioned.” Br. of Appellant Jackson at 34. Accordingly, we hold that Jackson cannot
raise this issue for the first time on appeal as grounds for reversing his conviction, and we do not
further consider it.

A majority of the panel having determined that only the foregoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remainder shall be filed for public
record pursuant to RCW 2.06.040, it is so ordered.

III. JoINT TRIAL

Smith separately argues that the trial court erred in denying his motion to sever his trial
from Jackson’s because (1) the redacted form of Jackson’s confession left a clear reference to
Smith, and (2) Jackson’s counsel implicated Smith by name in his opening statement. Smith also
argues that the trial court erred in denying his related motions for a mistrial based on the same
reasons. Smith’s argument fails.

A. Standards of Review; Burdens of Proof
1. Redacted codefendant’s confession

We review de novo alleged violations of a criminal defendant’s constitutional right to
confront the witnesses against him,'? including a non-testifying codefendant’s post-arrest
confession. State v. Larry, 108 Wn. App. 894, 901-02, 34 P.3d 241 (2001), review denied, 146
Wn.2d 1022 (2002). When a codefendant’s confession naming the other defendant is admitted at

their joint trial at which the codefendant does not testify and thus does not subject himself to

1217.S. CoNsT. amend. VI; WASH. CONST. art. I, § 22 (amend. 10).

18

X
\0




2-18/2R11 14734

Case Number: 08-1-00299-5 Date: March 13, 2015
SeriallD: 14649B60-F20F-6452-D020FBE35E2ECB27
Certified By: Kevin Stock Pierce County Clerk, Washington

Consolidated Nos. 39077-9-11 and 39081-7-I

cross-examination by the other defendant, the non-testifying codefendant essentially becomes
one of the defendant’s accusers. Bruton, 391 U.S. at 134,

Nevertheless, the trial court may properly admit a codefendant’s confession that redacts
all reference to the other defendant because such a statement is not “incriminating on its face”
and becomes incriminating “only when linked with evidence introduced later at trial (the
defendant’s own testimony).” Richardson v Marsh, 481 U.S. 200, 208, 107 S. Ct. 1702, 95 L.
Ed. 2d 176 (1987). Redactions are insufficient, however, if the parties replace the defendant’s
name with a blank space or the word “deleted ” Gray v. Maryland, 523 U.S. 185, 195,118 S. Ct.
1151, 140 L. Ed. 2d 294 (1998). We have previously articulated Washington’s general rule as
follows:

Redacted statements must be (1) facially neutral, i.¢., not identify the non-
testifying defendant by name (Brufon); (2) free of obvious deletions such as
“blanks” or “X” (Gray); and (3) accompanied by a limiting instruction
(Richardson).

Larry, 108 Wn. App. at 905.
o ”2. J_ointtrial o

Separate trials are not favored in Washington; thus, the defendant bears the burden to
show that a joint trial is so manifestly prejudicial that it outweighs concerns for judicial
economy. State v. Jones, 93 Wn. App. 166, 171, 968 P.2d 888 (1998), review denied, 138
Wn.2d 1003 (1999). To prevail, a defendant must show specific, undue prejudice from the joint
trial. Stare v. Grisby, 97 Wn.2d 493, 507, 647 P.2d 6 (1982). The trial court’s decision
regarding severance of trials is discretionary. We review a trial court’s decision on a motion for

severance under CrR 4.4(c)(2) for manifest abuse of discretion. State v. Wood, 94 Wn. App.

636, 641, 972 P.2d 552 (1999).
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3. Mistrial

Trial courts ““should grant a mistrial only when the defendant has been so prejudiced that
nothing short of a new trial can insure that the defendant will be tried fairly.”” State v.
Rodriguez, 146 Wn.2d 260, 270, 45 P.3d 541 (2002) (quoting State v. Mak, 105 Wn.2d 692, 701,
718 P.2d 407, cert. denied, 479 U.S. 995 (1986), overruled on other grounds by State v Hill, 123
Wn.2d 641, 870 P.2d 313 (1994)). We review a trial court’s denial of a motion for mistrial for
abuse of discretion. Rodriguez, 146 Wn.2d at 269. We will find abuse of discretion only when
“no reasonable judge would have reached the same conclusion.’” State v. Hopson, 113 Wn.2d
273, 284, 778 P.2d 1014 (1989) (quoting Sofie v. Fibreboard Corp., 112 Wn.2d 636, 667, 771
P.2d 711, 780 P.2d 260 (1989)). Before we will overturn a trial court’s denial of a motion for
mistrial, there must be a “substantial likelihood” that the error prompting the mistrial affected the
jury’s verdict. Rodriguez, 146 Wn.2d at 269-70. We find no such error here.

We examine three factors to determine whether a trial court abused its discretion in
denying a motion for mistrial: (1) the seriousness of the irregularity, (2) whether the comment
was cumulative to other evidence properly admitted, and (3) whether the trial court could have
cured the irregularity by an instruction to the jury. State v. Crane, 116 Wn.2d 315, 332, 804 P.2d
10 (1991) (citing State v. Weber, 99 Wn.2d 158, 164-65, 659 P.2d 1102 (1983)). We find no
such abuse of discretion here.

B. Smith’s Redacted Statement

Jackson and Smith both made implicating statements to police. Jackson gave two

statements, which the trial court admitted into evidence and from which detectives read in

redacted format during the joint trial. The parties had redacted Smith’s and Spencer’s names,

20
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replacing them with pronouns (e.g. “others,” “someone,” “he™). 13 VRP at 1762-1773, 1784-
1812. Smith argues that Jackson’s redacted statements’ inclusion of the substituted words
“others” or “another” clearly implied that Jackson was working with two other people and,
thereby, prejudiced him (Smith). Br. of Appellant Smith at 18.

At trial, Detective Gene Miller testified about his interview with Jackson using the
following redacted statements with plural pronouns:

Jackson said that he and the others went [to Doria’s apartment] together to do a,

guote, lick. ... According to Jackson, he was just supposed to . . . be their way

m.

:Ia;ékson claimed that he did not go over to Ruben’s apartment on Saturday . . . but
that the orhers did go there to do the robbery.

:l a;z;kson said that he and the others then all went over to Ruben’s. ... According
to Jackson, the others pushed Ruben into the apartment and he followed.

Jackson replied that someone else was doing most of the talking.

:Ta;(;kson described one of the others stabbing Ruben and then, quote, slitting his
throat.

13 VRP at 1762-67 (emphasis added). We disagree with Smith that the substituted words
prejudiced him. See Br. of Appellant Smith at 18

Jackson’s redacted statements comply with the above Larry requirements as follows: (1)
Working together, the parties redacted both Jackson’s and Smith’s statements to omit all
references to each other, rendering the statements facially neutral; (2) the parties deleted the
names of all three co-defendants (including Spencer who pled guilty) and substituted neutral
pronouns such as “others,” “another,” or “someone,” (see 13 VRP at 1771), leaving no obvious

deletions with blacked out or stricken words, blank spaces or “Xs” in spaces left behind by

21
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removed words; and (3) the trial court instructed the jury not to consider one codefendant’s
statement against another codefendant. Larry, 108 Wn. App. at 905.

Although acknowledging the rule we annunciated in Larry, Smith argues that Larry does
not go far enough to comply with Gray, 523 U.S. at 195, namely that using neutral pronouns is
an “obvious alteration” and, as such, they are also “directly accusatory.” Br. of Appellant Smith
at 24 (quoting Gray, 523 U.S. at 194) (emphasis omitted). But, as we noted in Larry,

Since Gray, the federal Courts of Appeal have issued divergent opinions

on whether the use of neutral pronouns in redacted statements adequately protect

the non-testifying defendant. Several courts have found neutral pronouns proper:

United States v. Logan, 210 F.3d 820 (8th Cir., 2000) (use of “another individual”

did not violate confrontation clause); United States v Verduzco-Martinez, 186

F.3d 1208, 1213-14 (10th Cir., 1999) (use of “another person” did not violate

confrontation clause); and United States v. Akinkoye, 185 F.3d 192, 198, (4th Cir.,

1999) cert. denied, 528 U.S. 1177, 120 S. Ct. 1209, 145 L. Ed. 2d 1111 (2000)

(use of “another person” and “another individual™ did not violate confrontation

clause);[**)

Larry, 108 Wn. App. at 903.

Smith does not persuade us that the parties’ agreed use of the neutral pronouns in
Jackson’s statements violated his confrontation rights under Bruton, nor that we should alter the
rule in Larry. We hold, therefore, that the trial court did not abuse its discretion in admitting

Jackson’s redacted statement.

13 We also noted other federal Courts of Appeals’ criticizing use of some neutral pronouns,
including “someone,” in a different context. But these cases held such uses to be harmless error,
where violation of the Bruton rule did not result in prejudice ““so devastating that the jury could
not be expected to disregard it if the district court had instructed them to do so.”” Larry, 108
Wn. App. at 904 n.2 (quoting United States v. Guerrero, 756 F.2d 1342, 1348 (Sth Cir. 1984)).
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C. Motion To Sever

Smith next contends that the trial court abused its discretion in denying his motion to
sever his trial from Jackson’s because redaction of Jackson’s statements did not eliminate the
prejudice from admission of the statement. Again, we disagree.

CiR 4 4(c), which governs the severance of codefendants’ trials, provides in part:

(1) A defendant’s motion for severance on the ground that an out-of-court
statement of a codefendant referring to him is inadmissible against him shall be
granted unless:

(i) the prosecuting attorney elects not to offer the statement
in the case in chief; or
(ii) deletion of all references to the moving defendant will

eliminate any prejudice to him from the admission of the

statement.

As we explain above, working cooperatively, the parties omitted all reference to Smith from
Jackson’s police statements to create the redacted documents admitted into evidence. These
redactions complied with the requirements set forth in Larry, 108 Wn. App. at 905. Meeting
these Larry requirements also shows that the redactions meet CrR 4.4(c)(1)(ii)’s requirement that
deletion of references to Smith “eliminate any prejudice to him from the admission of the
statement ”

As we also explain above, the redacted statements omitted all named references to other
codefendants and substituted neutral pronouns for the codefendants’ names. The trial court
considered Smith’s input and made fairly severe redactions in an effort to alleviate Smith’s
concerns. Moreover, the trial court expressly instructed the jury not to consider one

codefendant’s statement against another codefendant, which instruction we presume the jury

followed. State v. Stein, 144 Wn.2d 236, 247, 27 P.3d 184 (2001).
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We hold, therefore, that (1) Smith has failed to carry his burden to show that his joint trial
with Jackson was so manifestly prejudicial that it outweighed concerns for judicial economy,
Jones, 93 Wn. App. at 171; and (2) the trial court did not abuse its discretion in denying his
motion to sever.

D. Motion for Mistrial

Smith also argues that the trial court erred in denying his motions for a mistrial because
(1) Jackson’s counsel used his codefendants’ names “Smith” and “Spencer” in his opening
statements,'* and (2) substituting neutral pronouns for his codefendants’® names in Jackson’s
redacted statements unfairly prejudiced him. Br, of Appellant Smith at 13. Both arguments fail.

Smith moved for a mistrial after Jackson’s attorney inadvertently mentioned Spencer’s
name and Smith’s first name in his opening statement:

. .. Darrel[ ] admitted, first of all, that he was involved in planning this robbery.

He was involved in it. No doubt about it. He admitted that he took Mr. Spencer

and Mr. Jackson[ls] over to Ruben’s apartment on Friday night with the plan

being that there was going to be a robbery. He admitted that he went in, and there

was too many people there, so it did not occur He admitted that he went back—

actually, there was [sic] four people there that night. He went back the next day

with Pierre, or as he was known, Mexico, and Tyreek.

5 VRP at 577 (emphasis added). Smith objected. The trial court excused the jury and heard
argument. The State pointed out that Smith’s attorney had just finished telling the jury in his

opening statement that Smith had participated in the planning of the criminal episode; therefore,

14 Jackson did not use Smith’s last name during his opening statement. Instead, he said: “Mr.
Spencer,” “Mr. Jackson,” and “Tyreek,” Smith’s first name; he later referred to Spencer’s first
name, “Pierre” or “Mexico,” without using Spencer’s last name. Jackson also stated that, a
fourth person, evidently not a codefendant, had been present. 5 VRP at 577.
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theoretical harm was minimal. Jackson’s attorney offered to tell the jury he had misspoken and
that he would like to correct his statement, which he immediately did.

Clearly, Jackson's attorney made a mistake in mentioning Smith’s and Spencer’s names.
But the prejudice, if any, was minimal. First, in Smith’s own opening statement, defense counsel
disclosed Smith’s participation as follows:

My client, Mr. Smith, participated in the planning of this robbery. He was

present, depending on how you view the timeline, half-hour, five hours. It was a

little unclear on the timeline. Certainly, less than a day. He was present with the

other participants in this robbery He helped plan it. He was present when the

dummy phone was activated at the 7-Eleven. Certainly, we can fault Mr. Smith

Jor the actions that he took on September 21st in that regard.

5 VRP at 557-58 (emphasis added). Thus, the only portion of the Jackson’s opening statement
that Smith did not repeat in his own opening statement was Jackson’s comment: “He went back
the next day with Pierre, or as he was known, Mexico, and Tyreek.” 5 VRP at 577.

In our view, Jackson’s brief inadvertent mention of Smith’s first name did not so
manifestly prejudice Smith that the trial court was required to grant Smith a new separate trial in
order to be tried fairly. Rodriguez, 146 Wn.2d at 270. Nor do we conclude that there existed a
“substantial likelihood” that Jackson’s slight error affected the jury’s verdict when the evidence
supporting Smith’s jury conviction included phone records, testimony from his ex-girlfriend, and
his own statements, and where Jackson’s counsel immediately corrected his mistake in front of

the jury, telling them he had misspoken. Rodriguez, 146 Wn.2d at 269. Because this minor

mistake took place at the beginning of a very long trial and the parties immediately corrected the

15 In line three of this quote, the record clearly says, “Mr. Jackson,” not, “Mr. Smith,” 5 VRP at
577. If this was a mistake, apparently no one ever corrected it under RAP 9.5(c), RAP 9.9, or
RAP 9.10.
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mistake, we hold that a reasonable judge could have reached the conclusion that mistrial was not
appropriate, and, therefore, the trial court did not abuse its discretion in denying a new trial.
Hopson, 113 Wn.2d at 284.

Smith renewed his motion for mistrial at the end of the State’s case, arguing that
Jackson’s redacted statement’s reference to “someone else,” instead of to Spencer’s name, would
cause the jury to assume that Jackson was referring to Smith. 13 VRP at 1820. As the State
noted on the record at the time, it was Smith who had requested, and had achieved, removal of
all mention of Spencer’s name from Jackson’s statements. Satisfied that the redaction comported
with Bruton and that it had properly instructed the jury to use Jackson’s statement against
Jackson only, the trial court denied this later motion for a mistrial as well. We hold that under
these facts and circumstances, the trial court did not abuse its discretion when it denied Smith’s
second motion for mistrial.

IV. DOUBLE JEOPARDY

Jackson and Smith both argue that the trial court’s imposition of firearm and deadly
weapon sentence enliancements for their first degree burglary convictions violated constitutional
prohibitions against double jeopardy because being armed with a deadly weapon is an element of
first degree burglary. Jackson also makes the same argument to challenge the enhanced sentence
for his first degree robbery conviction. These arguments fail.

As the State correctly notes, our Supreme Court recently resolved this issue in State v
Kelley, 168 Wn.2d 72, 82, 226 P.3d 773 (2010). In Kelley, the Supreme Court held that

imposition of a firearm enhancement under RCW 9.94A.533(3) is mandatory and does not

26
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constitute double jeopardy, even where use of a weapon is an element of the underlying crime.

Kelley, 168 Wn.2d at 79. Kelley controls, and defendants’ arguments fail.

i,

We affirm.

Hunt, J. 7 /
We concur:

on DMJ q-.

Van Deren, J.

HUNT, J. (concurring) — To the extent that my having signed the mgjority opinion in
Stockwell'® implies that I intended to hold that sealing juror questionnaires constitutes a partial
courtroom closure, I now correct that impression. I agree with Judge Van Deren’s concurring
opinion statement in Stockwell: “I would hold that under the particular facts of this case, there
does hot appear to be any closure during voir dire triggering the requisite Bone—Chub/Waller

analysis.” Stockwell, 160 Wn. App. at 183.

I concur

LA /)

HuntJ. / 7’

16 In re Pers. Restraint of Stockwell, 160 Wn. App. 172, 248 P.3d 576 (2011).
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THE COURT: Good morning, everyone. Welcome back.
Please be seated.

Are we ready for the jury?

MR, BLINN: Yes, Your Honor,

MR, NESS: Yes.

THE COURT: Mr. Weaver, are you ready?

MR. WEAVER: Your Honor, after Mr. Blinn does his
closing argument, I'm going to need a short recess to
switch computers around.

THE COURT: You are anticipating about an hour or
so?

MR. BLINN: Yes,

THE COURT: Keep in mind, we have been advised
about one of the jurors has an appointment at 11:30
elsewhere in the building. We are going to try to stop
right about then. We tried to reschedule the
appointment, and we couldn't do it. We will take a
break after Mr. Blinn's deal so we can do, that and
give people a bathroom break at that point. We will
proceed.

Let's have the jury.

(Rhereupon, the following
proceedings were held in the
presence of the jury.)

THE COURT: Welcome back, everyone. Please be

seated.
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Ladies and gentlemen, please now give your
attention to the closing argument of Mr. Grant Blinn on
behalf of the plaintiff, the State of Washington.

Mr. Blinn.

MR. BLINN: Thank you, Your Honor. May I dim the
lights?

THE COURT: Proceed.

MR. BLINN: On September 21, 2007, these two
defendants planned a burglary and robbery, a lick. The
next day, they executed their plan and their victims
with extreme brutality. Ruben Doria opened the door to
his apartment for a friend, and his friend closed the
door on his life.

These defendants and Pierre Spencer left death and
destruction in their wake. What did they do? Came in,
stabbed Ruben Doria repeatedly, sliced his throat, left
Ruben to die, bound, gagged and helpless. Ruben
Doria's last words were gurgling sounds made behind the
mask of duct tape that covered his mouth and restricted
his breathing.

Warren's only crime was returning to what he
thought would be the sanctity of his own home, not
knowing that the criminal episode was going on inside,
not knowing that it would not yet be over. His throat

was sliced. He was left to die a horrible death, a
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very similar fate to what Ruben Doria suffered.

Why? What was the reward? What was the motive?
Jealousy? Ideology? Nothing close. In the end, the
reward was a few marijuana plants, immature, not
capable of being harvested, plants that would die days
later, a used X Box, a used laptop, a nominal amount of
cash, and the temporary -- the short-lived use of
Ruben Doria‘'s Isuzu Trooper. They used it for an hour,
maybe two hours, before they discarded it in a vacant
section of the Emerald Queen Casino parking lot like a
piece of trash, apparently, worth nothing more than the
life of its owner.

So, who was involved? Who would be willing to put
such a cheap price on these two young albeit very
imperfect lives? Who would be willing to cause their
deaths for such a small reward? You don't have to look
very far. You don't have to look any further than
inside this courtroom. Tyreek Smith, Darrell Jackson,
and Pierre Spencer were more than willing to extinguish
Ruben's life and Warren's life for a very small price,
indeed.

Now, Tyreek Smith tells detectives -- and you hear
evidence about this. He wasn't even there when it
happened. The first thing that you need to understand

about what Tyreek Smith says is that he has had the
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opportunity to think about what he is going to tell
detectives. He told detectives that Natausha Sabin-Lee
had told him that the police were coming for him. You

heard that from Natausha Sabin-Lee as well.

Tyreek Smith's slick denials were denials that he had

time to think about. He had time to think about what
evidence that the detectives might have, what he might
be able to explain away, and what he could not deny,
what he might be able to put a spin on, and how he
might be able to put that spin together. He denies
that he was involved. That denial should not be
believed for any amount of time. There is a mountain
of evidence pointing to Tyreek Smith's involvement.
Tyreek Smith had a motive to commit this crime.
At the time this happened, Tyreek Smith didn't have
money. He owed rent. He wanted to help
Darrell Jackson with his rent. He was on the lease for
the townhouse with his girlfriend, Natausha Sabin-Lee.
The rent was between $700 and $800 a month. Tyreek
doesn't have a job at D.E.M.O. Clothing anymore.
Tyreek Smith needs money. He doesn't have money. He
doesn't have a job. He doesn't have a car. In fact,
until that Friday, Tyreek Smith didn't even have a cell
phone. That adds up to motive for Tyreek Smith.

Tyreek Smith was involved in the planning of this
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criminal episode, and that's one more piece of the
puzzle, one more piece of evidence, that Tyreek Smith
is lot more involved than he is willing to admit. We
know that because he told the detectives that he was
involved in the planning. We got together. We were
talking about hitting a lick. Along those lines, we
know that he was involved in the planning and more
involved in the commission of these crimes, these
murders, robbery, and burglary, because of his
admissions to Sharon Lightner. You remember her. She
was Darrell Jackson's sister.

She came in here, sat upon the witness stand, and
told you about a conversation that she had with
Tyreek Smith sometime before these robberies and
murders occurred. She told you that she had a
conversation with Tyreek, and he told her that, yeah,
I'm about ready to re-up on some marijuana. Business
is going to be booming. It is evidence that he is
involved. It is evidence that he was an active part of
the planning. It is evidence that he was there on the
day in question.

We know that Tyreek Smith was involved in the
commission of these crimes because his use of
Ramsey Larbi's phone. That is, obviously, important

because we know the phone was used to help commit the
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murders, the robberies, the burglary. Find who was
using the phone during the time of the day in question,
and you found at least some of the people involved in
committing these crimes.

We know that Tyreek Smith was using Ramsey Larbi's
phone that day. We know that for a number of reasons.
One is, the phone records, more about that in a second,
and his admissions to detectives.

You will have a copy of this phone chart back in
the jury room with you, and there is more than one
page. There is also the page for Friday,

September 21st. It shows héw the phone was activated
late that night near the 7-Eleven. Look at this, these
calls in purple are calls from Ramsey Larbi's phone.

12:38 in the morning, that Saturday, Natausha
Sabin-Lee, that is who the phone is being used to call.
Pierre Spencer isn't making that call. He has no
reason to call Natausha Sabin-Lee. Darrell Jackson is
not calling her. He has no reason to call her. The
only reason he might ever call her is to look for
Tyreek Smith. He is not calling her at 12:38 in the
morning to look for Tyreek Smith.

We see, as the morning progresses, calls to Pierre
Spencer. Now, one of the interesting things about

this, of course, is that that also has to be
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Tyreek Smith. Darrell Jackson doesn't have a
relationship with Pierre Spencer.

Go on to later in the morning, just after 11:00,
more calls to Natausha Sabin-Lee, a c¢all to Uncle
Corey, Mr. Smith's Uncle Corey down in Georgia. There
can be no doubt that Tyreek Smith was using
Ramsey Larbi's cell phone on the day in question.

Calling D.E.M.,0. Clothing, Natausha Sabin-Lee's
work at about 1:15 in the afternoon. A call -- calls
later to Ruben Doria, and we will talk more about that
in a few minutes. Again, calls to Pierre Spencer, back
and forth; a call to Aunt Cheryl in Florida or Georgia,
and a call to Natausha Sabin-Lee, 1,052 seconds, right
around 17 minutes. There's only one person that is
making those calls, and that is Tyreek Smith.

We know that Smith was more involved than he is
willing to admit to the detectives because of his
admissions to Natausha Sabin-Lee. Remember that phone
call, 1,052 seconds, right around 17 minutes, at about
5:30 on the day of question, how does
Natausha Sabin-Lee describe that phone call? What was
being said? "Hey, I just hit a lick. I was just
involved in hitting a lick." She is not sure exactly
what words he used, exactly what pronouns he used. The

one thing that she is 100 percent certain about is he
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admitted to her that he was involved in hitting a lick.
He admitted his involvement in the robbery to
Natausha Sabin-Lee.

Admissions to Bobby Simmons further evidence of
Smith's involvement. Remember, Bobby Simmons, that is
Darrell Jackson's step-grandfather, right? He is at
home late at night, a knock on the door. Well, it is
Tyreek Smith. "Hey, we have some plants. Let me use
your van. I have some plants. I have to use your van
to get these plants out of here.” "Really? Why is
that?”

Tyreek Smith admitted to the police that he went
back and smoked some marijuana Friday night. Is he
that concerned over the fact that there is going to now
be marijuana in his apartment, that he has to go over
and wake up Darrell Jackson's step-grandfather to get
help moving the plants? Does that make sense?

Fleeing the state, it wasn't long after these
murders were committed that Tyreek Smith flees the
state. Why does he flee the state? 1Is it coincidence?
He admitted to the detectives that it was because,
basically, of what he knew about the lick and the
homicides, he decided that he had to get out of there;
or as he put it in his taped statement, "I have to get

the fuck away from here." Really. Why is that?
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He was fine with being involved in the planning of
it. He claimed he backed out when he heard that
someone might get hit with the gun. He didn't want to
be an active participant in that. The robbery?
Apparently, that was fine. Why is he now in a hurry to
flee the state if he wasn;t involved in the homicides,
in the robbery, in the burglary?

Again, he had stolen marijuaﬁa in his apartment.
We know this because he had admitted to detectives that
he saw the marijuana in the apartment. You heard it
from Bobby Simmons. You heard evidence of this from
Brian Moore, from Phaze.

Now, on some level, you have to sit back and
realize that this looks a lot like a mother overhearing
a young boy saying, "Hey, we need to break into the
cookie jar." Mother doesn't see anyone break into the
cookie jar; but, later, she sees the young boy with
crumbs all over his mouth. The iittle boy looks up at
her and says, "I didn't break into the cookie jar. I
was involved in planning it. I had some of the cookies
with me afterwards, but I had nothing to do with
breaking into the cookie jar." I don't want to demean
or trivialize the murders of Ruben Doria or
Warren Abrazado by comparing it to breaking into a

cookie jar, but that's how ridiculous Tyreek's story
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is.

Now, remember, Erik éoderquist came in and
testified there was a gap of at least a couple of weeks
where Erik Soderquist, probably early September, goes
over to Darrell Jackson and Tyreek Smith's apartment at
the Sage Terrace. He witnesses Ruben fronting some
marijuana to Darrell Jackson, right? One of the other
things that he sees when he is in there ~- Smith is
there. He sees Ruben Doria buying some Swisher Sweet
cigars from Tyreek Smith, and Smith has them in the
freezer.

Now, Misty Morrow, months later, is cleaning out
an apartment. She doesn't recall exactly what unit it
was. She can't tell you with any certainty that it was
Darrell Jackson and Tyreek Smith's apartment, but she
finds a safe. The way that the safe is described, it
sure looks a lot like the safe that was stolen during
the robbery, burglary, and homicides from Ruben Doria's
apartment. What is in this safe? Well, nothing.
Swisher Sweet wrappers. Now, maybe it is just
coincidence; but, if so, it is an incredible
coincidence, indeed.

Evidence of Smith's involvement, also you need to
look at his relationship to the others, to the other

people involved in this case, okay. Smith is the
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linchpin. Smith is the one that plans it; Smith is the
one that puts it together; Smith is the one that
recruits Pierre Spencer. On some level, it doesn't
make sense.

Pierre Spencer doesn't know Darrell Jackson. He
has seen him a couple of times in the past. 1It's not a
social relationship. They don't hang out together.
They don't call each other. They don't spend time
together. They have seen each other on a handful -- a
couple of prior occasions. Does it make sense to you
that Pierre Spencer and Darrell Jackson, who don't have
a connection, who don't have a relationship, are going
to go over without their mutual friend, Tyreek Smith,
to commit a crime, such as this? It is not very far
removed than the idea of saying, hey, these two virtual
strangers decided to get together and commit these
terrible crimes together. It just doesn't make sense
when you think about Tyreek Smith's relationship with
Pierre Spencer. Tyreek Smith's relationship with
Darrell Jackson. It just doesn't make sense that they
are going to go, the two of them, and Tyreek is not
going to be involved.

Now, Pierre Spencer's testimony, of course, is
just further evidence of Tyreek Smith's involvement in

these crimes. If you expect that Tyreek -- that
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Pierre Spencer is the cornerstone of our case, you
would be mistaken. Pierre Spencer told the truth, and
more about that in a minute, but all Pierre Spencer
really does is add a few details as to what went on
during the commission of these crimes. He corroborates
what we already know from the rest of the evidence to
be true. Pierre Spencer is not the cornerstone of the
case against Smith and the cornerstone against the case
of Jackson. He is a piece of the puzzle. We know, for
a number of reasons, that Pierre Spencer is telling the
truth, not the least of which is his demeanor on the
witness stand.

Remember, you have been given an instruction that
tells you that you are the judges of the credibility of
the witnesses. It is up to you to decide who you
believe, who you don't believe. There is a list of
factors that you are allowed to consider. Basically,
what it boils down to is, use your common sense, use
your experience with people that try to figure out who
is telling you the truth. Did he have a defensive
reaction when he was on the stand? Did he answer
questions from Smith's attorney and from Jackson's
attorney differently than he did from the prosecution?
No. He was calm. He was measured in his answers. If

he didn’t remember, he would be the first to
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acknowledge that he didn't remember. His demeanor, as
a witness, tells you that he is telling you the truth.

Now, there can't realistically be any claim that
he is trying to frame Jackson because, remember,
Jackson admits that he was there. Well, what motive
would he have to falsely frame Tyreek Smith? There's
no history of any bad blood there. There's no history
that Pierre Spencer maybe has an ax to grind against
Smith. These two people knew each other in the army.
They weren't the closest of friends, but they spent
time together. They remained in contact after they
were both cut of the army, and he has no motive to
falsely frame Smith. Again, this gets back to the
relationships of the three of them. There is no way
Pierre Spencer is going to go over there and commit
this crime with just Darrell Jackson, who he barely
knows, and leave Tyreek Smith out of it.

Now, remember, according to Pierre Spencer and
everybody else who testified about the proffer, about
the statement that was taken from him last November,
and the plea agreement that he told -- that he signed.
He was told, from day one, you need to tell the truth.
Never was he told, hey, you need to implicate Jackson;
you need to implicate Smith; you need to make the

State's case work. What he was told, from day one, was
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that you have to tell the truth. He knows because he
has signed this written plea agreement that tells them
in no uncertain terms, if you don't tell the truth,
life in prison, no parole. That is a huge incentive
for him to come in here and take his oath seriously and
tell you the truth.

Pierre Spencer is also credible because there is a
mountain for corroboration for what he's telling you.
Patrick Baska -- now the defense may stay say, well,
Pierre Spencer had access to the discovery, and he is
able to figure out, you know, what the case is all
about, what evidence there was. He was able to put a
spin on it. That is all well and good. What about
Patrick Baska? He never reported what he testified to
on the stand. That was never reported to the police.
In fact, it was on the eve of trial that he came in and
spoke with Mr. Costello.

MR. WEAVER: Objection; facts not in evidence.

MR. BLINN: That was in evidence. That came in
through Baska's testimony.

THE COURT: I will allow the jury -- we have
already advised the jury of the instructions. I will
reiterate that the -- what the evidence showed and what
the facts are is in their province. Counsel remarks

and statements are not evidence.
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Proceed.

MR. BLINN: He came in and announced, shortly
before trial, that he had actually been on the other
side of that door, knocking, hearing something going on
inside, hearing shuffling, hearing muffled noises,
people trying to be quiet, calling Ruben's cell phone,
hearing Ruben's phone ring repeatedly. He knew
something was wrong. He didn't know exactly what. He
was very uncomfortable with the situation. In the end,
he decided to leave. It is a decision that perhaps he
regrets today, but that is the type of corroboration
that Pierre -- well, that is the type of corroboration
for Pierre Spencer's testimony that he couldn't have
gotten from his review of the discovery.

Pierre Spencer also has the advantage, by way of
corroboration -- and everyone would have to agree that
Pierre Spencer was there., Pierre Spencer was there
when Ruben Doria died. Pierre Spencer was there when
Warren Abrazado died. What Pierre is describing from
the witness stand is something that he has lived
through, he has seen, he has heard, he has felt. He is
describing something that really happened. He 1is
describing a reality that he has been through. That's
why he is able to give you the details that he has. It

is a distinct advantage over Tyreek Smith.
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Tyreek Smith describes essentially an alibi,
wasn't there. He was at Sharon Lightner's apartment.
Well, that is all well and good, but Tyreek Smith was
not actually at Sharon Lightner's apartment when the
homicides were going on. When he is describing for the
detectives what he was doing and what was going on, he
is at a disadvantage because it didn't really happen,
and he can't give you the same level of detail because
it didn't happen, and he wasn't there.

Again, just getting back to the corroboration,
Pierre Spencer describes Tyreek Smith washing off the
knife in the sink. As you will recall, they swabbed
the sink, drops of blood later determined to be
consistent with Warren Abrazado. Again,

Warren Abrazado's blood found on the envelope just
outside the door.

In addition to that, further evidence of Smith's
involvement is in his false statements. We will talk
exactly about what he said in a minute that is false.
Think about this, the fact that he is not telling the
detectives the truth, that he is not telling
Natausha Sabin-Lee the truth, doesn't, in and of
itself, make him guilty. It does mean, in this case,
that he has something to hide. What does Tyreek Smith

have to hide? What is it about the truth that would be
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so damaging that he couldn't afford for it to be
leaked, that he can't afford for the detectives to have
it?

Well, first of all, statements regarding the uée
of the Larbi phone. Again, more about that in a
minute. He tells Natausha Sabin-Lee, "We got these
medical marijuana plants from the UW.”™ You know that
is not true. You heard Dr. Moe come in and testify,
there is no medical marijuana growing program at the
Uw.

Now, this is interesting, because if you'll
remember bobby Simmons coming in to testify,

Darrell Jackson's uncle. Simmons didn't recall the
exact date that this happened on. When you use your
common sense, and you kind of put all of the testimony
together. You have to realize that it only makes sense
for this to have occurred, this contact with Simmons to
have occurred, that night, that Saturday night.

Well, what does Smith tell the detectives? I was
over at Sharon Lightner‘s. I saw those guys leave.
Sharon Lightner -- I spent the night at
Sharon Lightner's place. It wasn't until the next day
that I see these plants. Really? Well, Mr. Smith, if
you are over at Sharon Lightner's apartment, how do you

know that night that the plants are there? What are
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you doing going over and waking up Bobby Simmons? Why
do you need his van? You are over at Sharon Lightner's
apartment. You shouldn't even know about any of this.
These are the statements of Mr. Smith that are false.
These are the statements that show that he has a great
deal to be afraid of, that he has something big to
hide.

Consider his admissions to detectives as further
evidence that he is not telling the whole truth, and as
further evidence that he's involved. It starts out the
very first phone call that he is asked about. Maybe
this isn't something that he has expected them to ask
him about. He has figured out by now, because of his
conversations of Natausha Sabin-Lee, he has to come up
with some explanation, some spin for his involvement,
or what he claims to be his lack of involvement. Mayb¢g
he hadn't planned on them asking him about the phone
records.

The first phone call he is asked about is the
phone call that happens on the day in question at about
1:15 in the afternoon. What's his first response?
"Hey, I wasn't with them. They must have called
Tasha's work looking for me." The message in that 1is,
"Hey, I didn't have the Larbi phone. It wasn't me."

They later asked about this 1052-minute call to
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Natausha Sabin-Lee that happened when she was on her
break that Saturday at 5:33 in the afternoon. There is

three really interesting things to note about here he

didn't specifically remember. "Mr. Smith, what is the
deal with this call?" "You know, I don't specifically
remember." He goes on to say, "I don't know. Must

have been me. They wouldn't have called her and talked
to her for that long." Medical marijuana, hitting a
lick, oh, no, no, no, never mentioned.

Well, the next day, right, they go back and they
talk to him again? He has had that evening to process
what he has been asked about, what the detectives seem
to be interested in. When he is asked about this the
next day, you can tell the wheels in his mind have been
spinning. He is worried about how can he spin further
what he said the day before.

It changes ever so slightly. See, the day before
it was, I don't specifically remember. It must have
been me. Now, it is, well, I made the phone call. I
don't remember exactly what we talked about. Really?
Well, did you talk about hitting a lick and getting
medical marijuana? Yesterday, it was, oh, no, no, no.
Next day, "I don't know. I don't remember." So, you
can see the story evolving.

Another interesting thing is, he is asked about
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the call made that morning to Uncle Corey and Auntie
Cheryl, right? A six-minute call. "Oh, yeah, yeah.
Now I remember. Now I recall. I called my
Auntie Cheryl about five minutes right before the
others left to do the lick." Well, what is interesting
about that is, what he is saying is, the others must
have left at about 11:30, right? Because it is about
five minutes before the other left to do the lick. We
all know that the others had the cell phone. The
lick -- the cell phone was used in the lick. Well,
that is interesting because 12:17, 45 minutes after he
is saying that the others left and they must have had
the cell phone, there is a call from Uncle Corey for
over a minute. It tells you that he is not telling the
truth. It tells you that he still had the cell phone.
Now, another interesting thing about what he told
detectives and how it lines up with the phone records
and how it shows you that he is involved, 4:22 p.m. on
the day in question, okay, Ramsey Larbi's phone is used
to call Ruben's cell. Smith says, "Hey, I can't be
involved in this lick. Don't know the guys." He's
saying he doesn't know Ruben. That is, essentially,
one of the things that he is telling the police. Yet,
that afternoon, there is a call from that phone to

Ruben's cell, and more later about what that precise
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call probably means.

Four minutes later, the same phone is used to call
Uncle Corey for 77 seconds. His explanation when he
was confronted with this is, "Oh, yeah. Now I
remember. I used it just before the others left and
right when they got back." Really? If you are so
concerned about how this thing is going to go wrong
that you feel the need to back out, why on earth are
you saying, "Hey, you know what, guys? I can't go,
can't participate in this, too dangerous, don't want to
get hit, but, hey, let me use the phone before you go?"
"Hey, great to see you back. I need to use the phone
again." It doesn't make sense. It tells you that he
is guilty.

The end result is that the overall tone in the
beginning, he is, basically, denying his connection
with the Ramsey Larbi phone, and it is slowly over time
evolves into admitting to the detectives that he had,
in fact, used the phone.

So, when you look at the timeline of events -- we
will never know exactly what motivated Mr. Smith to put
this thing together, but what we do know from
Erik Soderquist is that he and Ruben Doria went over to
the Sage Terrace Apartments, and there was this

marijuana deal. During this, Ruben was fronting the
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marijuana to Jackson. Jackson, apparently, didn't have
the money to pay for it, which goes to Jackson's
motive., Smith, of course, is present. We have the
transaction with the Swisher Sweets. We don't know
exactly what motivated Tyreek Smith to put this
together. When you use your common sense, it makes
sense, as a theory, to realize that what is going
through Tyreek Smith's mind at this point in time is,
hey, here is a guy with weed. Maybe he has some cash.
He 1is buying Swisher Sweets from me. I don't have a
job, don't have a car, don't have a cell phone, owe a
bunch of money in rent.

Fast forward a couple of weeks, all of a sudden,
he is calling Spencer. Spencer, Smith, Jackson, and
Jackson's cousin are meeting in the apartment to plan
the lick that they are going to hit the next day. Sure
enough, like clockwork, the very next day, the robbery,
burglary, and homicides occur. It isn't long after
that, a mere six days, that Smith flees to Georgia, not
just coincidence.

Now, what happened on September 22nd? Here's a
little bit of a time line. We know that that he got
this call from his -- or to his Uncle Corey at
11:23. About five minutes later, 11:28, 11:30, the

others leave to do the lick. This is according to what
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Smith is saying. After that, he receives a call from
his Auntie Cheryl. An hour after that, the phone is
being used to call Natausha Sabin-Lee at her work.
Smith, of course, says the others had the phone. Half
an hour after that, Ramsey Larbi's phone is used to
call Ruben Doria. Again, it's the last completed call
to Ruben Doria.

Remember what Detective Ringer said. He noticed a
pattern in these phone records, right? For every
narcotics transaction, there tended to be two calls.
"Hey, we are on our way over." A second call, "Hey, we
are outside. Let us in." ©Now, I submit to you that
those are the two phone calls, right there, that you
are looking at.

Not eight minutes later, you have Mr. Baska
knocking at the door. We know from the Lowe's
surveillance tape that Warren, not that much later, is
leaving Lowe's. Warren's last attempt to call Ruben
occurs ten minutes later, and I would submit that is
probably the last phone call Warren Abrazado ever made
or tried to make.

What evidence do we have pointing to Smith's
involvement? Again, we have his motive, his admissiong
to Sharon Lightner. He's going to re-up on some

marijuana, business is going to be booming; his
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planning that he admitted to on Friday night; his use
of the Ramsey Larbi phone, his admissions to Sabin-Lee,
"I was just involved in hitting a lick. Medical
marijuana plants from the UW." His admissions to
Simmons that we have this money, the stolen marijuana
in his apartment, evidence that he fled the state, the
safe that was found with the Swisher Sweet wrappers,
his own false statement to detectives, his relationship
with the others, and Pierre Spencer's testimony, all of
that strongly points to Tyreek Smith's involvement in
these crimes.

What about Darrell Jackson? Well, his
relationship to Ruben puts him in the middle of this as
well., Pierre Spencer doesn't know Ruben Doria.

Tyreek Smith doesn't know Ruben Doria. The only way
these people are getting into that apartment is through
Darrell Jackson. Darrell is the key to this crime. He
is what allows it to occur. Each one of them plays a
role, and each one of the three plays a role that is
essential to what happens. Darrell Jackson, no less
so. He has the relationship with Ruben Doria. That is
his way to get in the front door. Darrell Jackson also
had motive.

Now, we didn't hear a lot of testimony about

exactly what his financial situation was, but what we
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do know 1is that he had this debt to Ruben Doria. Ruben
was fronting him marijuana. From that, you can
probably infer that he didn't have much money. The
idea of several thousand dollars, $7,000 or $8,000, and
a bunch marijuana plants is probably fairly attractive
to Darrell Jackson at that point in his life. Again,
as with Smith, stolen marijuana plants were in his
apartment.

We know that Jackson was involved because the
phone records. Remember, going back to the phone chart
here, here's a phone call -- there is a call at 13:44
hours, about 1:45 -- right? -- to Ruben Doria, call
forwarded. About a minute and a half later, about a
minute and 30 seconds later, he tries again. This time
13 seconds. It gets back to what Detective Ringer was
testifying about, this pattern of two phone calls.

Five minutes later, you have the call, again, from
the Larbi phone to Ruben Doria, the last call ever
completed to Ruben Doria's phone. We know from
Pierre Spencer's testimony -- in fact, we know from
Darrell Jackson's admissions that Jackson would have to
be the one to call Ruben Doria to gain access in the
building. That simply corroborates that, and it shows
Jackson's involvement.

Now, remember, Alex Robinson? He has known
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Darrell Jackson for a while. Alex Robinson is one of
the people that went over and walked into this horrible
scene inside of the apartment. In fact, Alex Robinson
was the first one in there. Well, curiously,

Darrell Jackson is not over there that night on Sunday
the 23rd, but the next time he talks to Alex Robinson,
if you have a mutual friend that has been a homicide
victim, you would naturally think that would be about
the first thing that you are going to talk about.
Well, Alex Robinson describes it as, you know, I told
him that Ruben and Warren were dead. What did he do?
He didn't act shocked and just looked down. No
surprise, right? He was there.

We know Jackson was involved because he made a
number of admissions to detectives. He told the
detectives that he was there. Like Smith, he had made
a number of false statements to the detectives as well.
Think about this, when they are first starting to
interview him, before they start the tape-recorded
interview, what is he saying? What is he telling the
detectives? Ruben? Yeah, I know him. I last saw him
about a week before his death. How did you learn of
Ruben and Warren's death? Through our friend, Alex
Robinson. I wasn't there on Friday. I wasn't there of

Saturday. I have never been inside the apartment.
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Well, the interesting thing is, at this point, the
detectives, basically, confront him, and they say, hey,
you know what? You are not telling us the truth. You
need to come clean. You need to step up, and he nods
and he agrees, "Yeah, I'm not telling the truth." So,
they continue to work with Mr. Jackson. They continue
to question him and slowly, eventually, the lies start
to fade away and the truth starts to come into focus,.

Now, I would submit that what is going on here is
not that he is telling the whole truth. He didn't tell
the whole truth to the detectives ever, but what he
eventually told them was closer to the truth, and at
least the critical parts, that he was there when both
of them died; he was there that Friday and on Saturday;
and he had been in the apartment, at least those
statements are true. Eventually, the lies start to
fade away, and you get into some, some element of truth
even if 1t is not the whole truth. You also have, as
evidence of his involvement, again, Pierre Spencer's
testimony.

Now, for all of those reasons, you know that both
Smith and Jackson are involved in these crimes.

Well -- and I submit to you, it is very clear from
Pierre Spencer's testimony exactly who did what. Aside

from that, how does their involvement make them an
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accomplice? This is an important instruction. This is
not the entire instruction, but it bears reading out
loud because it is one of the most important
instructions that you are going to get.

A person is an accomplice if, with knowledge that
it will promote or facilitate the commission of the
crime, to either solicit, command, encourage, or
request another person to commit the crime or aid or
agree to aid another in planning or committing the
crime. You can be present at the scene and ready to
assist by your presence, and in so doing, you are
aiding in the commission of the crime. You don't even
have to be at the scene of the crime to be an
accomplice.

Now, how does that fit in with the charges that
you have before you? You have -- each defendant is
charged with two counts of Aggravatéd Murder, one for
each victim. Each deféndant is charged with two countg
of First Degree Murder, what we call Felony Murder.
You are committing a felony. In the course of that
felony, you cause the death of -- if you are an
accomplice, you cause the death of someone who is not
the participant, the robbery and the burglary.

What I'm going to do is kind of go through the

charges backwards because logically it makes sense, to
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understand why they are involved, why they are an
accomplice to the burglary and the robbery. It becomes
very obvious as to why they are then also guilty of the
murders.

Starting with Count 6, we have to prove that on
September 22, 2007, the defendant -—- and the
instruction actually reads "or an accomplice" --
entered or remained unlawfully in the building at
9315 South Ash, Apartment C. Right? There is no doubt
that someone was in that apartment. They may have --
may or may not have entered unlawfully, but they
certainly remained unlawfully. It is safe to say that
once Ruben Doria has a gun pointed to his head, once
he's tied up with duct tape, they are welcome to run
out. They are at that point obviously remaining
unlawfully. It was with intent to commit a crime
against a person or property therein. No dispute
there, right?

We have the laptop that is missing and even the
people going into the crime scene immediately notice
that was gone. Some plants were missing. Two people
hacked, butchered to death. There is no doubt that
there was the intent to commit a crime inside.

There is also no doubt that the defendant or an

accomplice was armed with a deadly weapon, right? You
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have two dead bodies. 1It's pretty obvious.

There is no dispute that it happened in the state
of Washington. For all of those reasons, you know that
these defendants are guilty of Burglary.

What about the Robbery? Very similar.

September 22, 2007, there is this unlawful taking of
property not belonging to the defendants from the
person or in the presence of Ruben Doria. No dispute
about that.

Obviously, it was done with intent to commit
theft. It was against Ruben's will, or by the use or
threat of force. The force or fear was used to obtain
possession or prevent resistance from the taking.
Someone was armed with a deadly weapon. Again, there
can be no dispute that whoever did this was armed with
a deadly weapon, and that the acts occurred in the
state of Washington.

You compare those elements and what must be
proved, and you plug Jackson's statement in. Again,
Jackson is not telling the entire truth. Even if you
100 percent believe Darrell Jackson, here is why he is
an accomplice. He admits that he went with the others
to do a lick on Friday. He denied at least initially
being an active participant in the planning, but he

knew that they were going there so that the others
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could do a lick. His role was to get the others
inside. Sounds an awful like agreeing to aid in
committing -- agreeing to aid another in committing the
crime, doesn't it? That makes Jackson an accomplice.
In addition to what he did on Friday, he actually got
the others in on Saturday.

Also, at some point during a statement to
detectives, he claimed he was Jjust the lookout. Well,
that makes him guilty. That makes him an accomplice.
That makes him an accomplice to the robbery and to the
burglary. At that point, if he is just a lookout, he
is present at the scene, and he is ready to assist by
his presence being a lookout, telling the others if
someone is coming, and it is aiding in the commission
of a crime. Then, of course, bringing the plants
downstairs, further evidence of aiding in the
commission of the crime of robbery and the crime of
burglary.

Smith, again, his statement is even farther than
the truth, farther from the truth than Jackson's. Evern
if you take Smith's statements and assume for the sake
of argument that it is true, he is talking about a
plan. Killing was not part of the plan. What you can
gather from that is, there was a plan. Smith knew

about what the plan was. Smith was a part of the plan,
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Smith played a role in the planning. How does that fit
in with the accomplice liability instruction? Aids or
agrees to aid another in planning the crime. It
doesn't matter if he is present at the scene or not.
Even if you take Smith's statements to be true, which
you should not, he is still guilty of the robbery. He
is still guilty of the burglary. These other quotes
from Smith, again, just demonstrate further that he is
active, he is participating in the planning of the
robbery and the burglary. He didn't have a way to pay
the rent, what are we going to do? We're going to hit
a lick together. Again, that sounds an awful lot like
Smith has knowledge that it will promote or facilitate
the commission of the robbery or the burglary, and he
is agreeing to aid in planning or committing the crime.
Now, the other thing, the more subtle thing is, he
is saying, hey, I used this cell just before the others
left. Well, he was there the night before when the
cell was activated. He has to know what the cell is
going to be used for. He is the last one to possess
the cell phone before the others leave. Even if you
believe what he is saying, what he is, essentially,
saying, reading between the lines, is, hey, I gave the
others the cell phone. I did that knowing that it

would plan or facilitate the commission of a crime,.
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That, by his own statement, makes him an accomplice.
It is interesting to note that he is also the one that
brings Pierre Spencer into this. Even if you believe
him, that he wasn't there, he didn't go along, he
didn't want to involve himself in this, he is still
bringing the transportation element, Spencer's car,
into the equation, and he is doing so, so that this
crime can be committed.

Now, at the end of the day, you might not believe
Pierre Spencer, you might not believe Darrell Jackson,
or you might not believe Tyreek Smith. The Judge has
instructed you that you are not to use Smith's
statements against Jackson or Jackson's statements
against Smith. I'm not suggesting that you should. It
is absolutely worth noting that the common thread among
Smith, Spencer, and Jackson, what do they all say?
Hey, it wasn't me. No, no, no, not me. I'm just on
the outside of the bubble here. These other two guys,
they are the bad guys. They are the ones that did it.
It's as though it is some kind of train wreck that they
are powerless to stop and, yet, can't take their eyes
away from it. How did I get over to that apartment? 1
don't know Ruben. ©Oh, yeah, the others. Aall three of
them have in common the fact that they are pointing to

everybody else involved, but themselves, for
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responsibility in this crime.

How does all of this tie into the concept of
Felony Murder, Counts 3 and 4? Here's what we have to
prove -- right? -- we have to prove that the defendant
or an accomplice was committing robbery or burglary and
that they caused Ruben Doria's death in the course and
furtherance of such crime -- Ruben was not a
participant -- and that the acts occurred in the state
of Washington.

Think about just the first element, someone
committing a robbery? Again, absolutely. They stole a
number of items of property by force from Ruben Doria
from inside of his apartment. Someone committing a
burglary? Absolutely. We have to prove that the
defendant or an accomplice caused Ruben's death in the
course and furtherance of such crime, there is no
dispute that Ruben's death was caused in the course and
furtheraﬁce of the robbery, the burglary. They have tg
prove that Ruben Doria was not a participant -- that isg|
a given -- and that the acts occurred in the state of
Washington. 1It's the same thing with Count 4, right?
The Felony Murder, the Murder in the First Degree,
involving Warren Abrazado.

So, here, again, is where it all ties together

with the whole accomplice instruction. We don't have
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to prove that any of these people intended for

Counts 3 and 4. We don't have to prove that anyone
intended to cause a death. We just have to prove that
they are an accomplice to the robbery or the burglary.
Once you understand that, the rest of it is academic.
They are guilty of murder. Someone's death was caused
in the course and furtherance of or immediate flight
from the commission of these felonies. It makes them
guilty of murder. It doesn't matter if they planned
it. It doesn't matter if they intended it. All it
matters is that they are involved in the robbery or the
burglary as an accomplice.

Now, that is different from being an accomplice
for Counts 1 and 2, the Premeditated Murder. In order
to be an accomplice to Premeditated Murder, you have to
actually know that someone is going to commit a murder,
okay. That has to be part of the plan that you are
involved in, that you are aware of, and that you are
willing to participate in.

By the way, it's interesting to note that you have
received an instruction as to what the defense to
Murder, especially for Counts 2 and 3 might be -- I'm
sorry, 3 and 4. They did not commit or encourage the
homicide. This, again, would mostly apply to

Tyreek Smith if you believe his story and that he
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wasn't armed with a deadly weapon.

Well, Tyreek Smith, of course, did commit or
encourage a homicide. He was armed with a deadly
weapon. He had reasonable grounds to believe that the
others were armed. Remember, at what point did he back
out when he heard there was going to be a pistol
involved? He was involved in the planning and the
robbery up to that point. He had to know that the
others were going to be armed.

He also had to know that there was a reason to
believe that death or serious injury was likely to
result. Guns or no guns, knives or no knives, robbery
is a dangerous business. Burglary is a dangerous
business. You can't go in to commit a robbery or a
burglary and not expect that it's likely that someone
is going to be hurt.

It is worth noting, of course, that Smith didn't
tell the truth, and it's worth noting that the defense
in this case has the burden of proving this defense.
If you believe he is otherwise guilty of the Felony
Murder, you then have to take it to the next level and
say, you know what? I believe Tyreek Smith is probably
telling the truth before you can even consider this
defense.

Now, about the Premeditated Murder, we have to
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show that on the day in question, the defendant or an
accomplice acted with intent to cause the death of
Ruben for Count 1 and Warren for Count 2. We know that
that is true for a number of reasons. We will talk
about that in a minute. We know that -- we have to
show that there is premeditation and that these victims
died as a result of the acts of the defendant or an
accomplice and that the acts occurred in the state of
Washington.

What evidence do we have of premeditation? There
has not been any testimony about, gee, we bought the
knife or we got the gun knowing that we were going to
go in and take a life. Well, that is not required to
demonstrate premeditation. What we do have is a
bringing of a knife. The question that you have to ask
yourself is, why bring a knife? You don't need it for
intimidation. You already have guns. 1In fact, you
have two of them, a .357 and an SKS. Why bring the
knife unless you intend to use it?

He did intend to use it. The advantage of the
knife over the gun is, a knife doesn't make noise.
Remember, Mr. Smith was concerned about noise. The
stereo gets turned up. It is something that is
weighing in the back of his mind. He doesn't want

anybody else to hear what is going on inside that
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apartment. He brings a knife. The only reason that he
could have brought that knife, tucking it into his belt
loop, as if he intended to use it, because he didn't
need it for any other purpose.

Hitting Ruben on the head, now, remember, he is
going into this apartment -- Mr. Smith is -- knowing
full well that Ruben knows Jackson. It won't be hard
for Ruben to identify the people that did this to him.
If he wants to avoid the police being called because he
thinks that Ruben is not going to report his own
marijuana growing operation, he shouldn't be hitting
him on the head. The fact that he is hitting him on
the head tells you that he doesn't care if Ruben plans
to call the police or not. He has already made up his
mind. Ruben is going to die. We can antagonize him.
He can beat him. We can butcher him all we want. 1In
the end, he won't be left to tell the tale.

Again, when you plug this into the definition of
premeditation, you will notice that the word "plan”
does not appear in there, thought out beforehand. The
killing may follow immediately after the formation of
the settled purpose more than a mere moment in time.
There is evidence of premeditation, right there.

Tyreek Smith announces to Darrell Jackson in

Pierre Spencer's presence, hey, we can't leave any
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witnesses. These guys recognize our face. They know
where we live. We can't leave any witnesses.

Now, it was right after Tyreek Smith said this
that you have the knock at the door that was Patrick
Baska. There is more than a mere moment in time that
transpires between Tyreek Smith announcing to the
others that they can't leave witnesses when he comes
back to finish the task that he has decided that he is
going to undertake.

When Tyreek Smith tells these other two that we
can't leave witnesses, it is one of the few true
statements that Tyreek Smith has ever made about what
happened that day. Tyreek Smith made a point of not
leaving witnesses. Tyreek Smith had settled on his
purpose, and he carried it out. The repeated stabbing
also is evidence of premeditation. If this had been
one or maybe even two stab wounds, it might be
reasonable to say, you know what? There was an intent
to kill, but thought beforehand, more than a mere
moment in time, at what point that you are stabbing
someone over and over and over and over and over again
has there been more than a mere moment in time? At
what point do you inflict wounds like this and you
haven't settled on your purpose? Tyreek Smith had

absolutely settled on his purpose. There can be no
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doubt the number of wounds alone resolved that issue.

When Tyreek Smith is done stabbing Ruben, himself,
he is not content to leave it alone. He hands the
knife off to others. Why do you think he was doing
that? He wanted everybody to be involved in this just
as much as he was. He wanted everybody to be just as
legally gquilty as he was. In for a penny, in for a
pound, right? So, he hands the knife-off to others.
He had to have thought out at some point more than a
mere moment in time beforehand what he wanted the
others to do with the knife. Legally, that is
premeditation.

Well, the same thing applies for Warren's death.
Now, the interesting thing about Warren's death is
this, they didn't know that Warren was going to come
home. They went in, and they had the purpose, hey, we
are not going to leave any witnesses., Warren happens
to come home at the wrong place at the wrong time. It
is much like saying -- it is much like giving a gun to
someone and saying, hey, the next person that comes
around this corner, shoot them and kill them. You may
not know that anyone is going to come around the corner
much less who it is going to be. When they do, and you
take their life, it is no less thought out beforehand,

it is no less premeditated, because he didn't know for
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sure who it would be, or if it would happen. The fact
of the matter is, they had more than a mere moment in
time to decide, hey, whoever is coming in here, whoever
is going to be a witness, they need to die. We can't
leave any witnesses. Again, the repeated stabbing of
Warren Abrazado is further evidence of premeditation,
not just the wounds to his throat, but the three wounds
that you see there to his back.

For all of those reasons, you know that each of
these defendants is also guilty of Aggravated Murder
and Premeditated Murder.

There are some aggravating factors that you have
been given instructions on as well., I submit that once
you determine these defendants are guilty of
Premeditated Murder, the aggravating factors, by common
sense, must apply.

Murder is committed tokconceal the commission of a
crime -- burglary, robbery -- or to protect or conceal
the identity of any person committing the crime. More
than one person was murdered, and the murders are part
of a common scheme or plan. Again, pretty obvious.
Murder was committed in the course of, furtherance of,
or an immediate flight from Robbery in the First Degree
or Burglary in the First Degree. Again, the

aggravating factors are pretty obvious once it is
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understood why they are guilty of the premeditated
murders.

A couple of notes about the phone records, there
is this call that you see in the phone records to
Ruben's voice mail at 2:08 in the afternoon from his
own cell phone. This was an extensive call. This went
on for a while. This is only minutes after Mr. Baska
left. I submit to you that it's not clear from the
evidence, but the inference you can draw from that --
what probably explains it is, they are calling -- they
are using Ruben's own phone to call his voice mail.
They are trying to delete the voice mail messages and
the call history. They are not sure if the phone is
ever going to be recovered or not. They are trying to
cover their tracks. 1In so doing, they are calling
Ruben's voice mail and deleting what evidence they can.

The call to Ruben's cell phone from the
Ramsey Larbi phone at 4:21, this is the one four
minutes before the call to Auntie Cheryl and
Uncle Corey, right? I submit to you that what is going
on here -~ remember, they dropped the Isuzu Trooper off
at the Emerald Queen Casino. They come back to the
Sage Terrace Apartments, and they realize that they
left the gloves back at the crime scene.

I submit to you that what is going on here is
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Tyreek Smith still has Ramsey Larbi's cell phone. He
also realizes, hey, we forgot to get Ruben's cell. He
is in the apartment, and he is calling Ruben's cell
trying to hear the ring, trying to figure out where it
is at. He eventually recovers it. That's why Ruben's
cell phone was also never found.

Stab wounds to Warren's back, I don't have an
explanation for you as to why those are.

Pierre Spencer didn't describe them. Spencer is going
up and down the stairs. He was going in and out of the
apartment. It's possible that before they left,
someone stabbed Mr. Abrazado again in the back. 1It's
also possible that Tyreek Smith did that when he
returned to get the gloves, but we will never know for
sure.

Now, you have been given an instruction on "a
reasonable doubt." A reasonable doubt is one for which
a reason exists and may arise from the evidence or lack
of evidence. I would submit to you that a reasonable
doubt is very much like a puzzle. Let's say, one day,
you are given a puzzle, and someone tells you, hey this
is a puzzle of downtown Portland. Someone else says,
it's downtown Seattle. Someone else says, no, it is
downtown Tacoma. You have no idea. You can't be

convinced beyond a reasonable doubt that it is any of
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the three cities.

So, you start putting the pieces of the puzzle
together. You see a mountain. It kind of looks like
Mount Rainier. Maybe it is Mount Hood. You are
leaning towards Tacoma or Seattle, but you can't be
convinced beyond a reasonable doubt that it is not
Portland.

Some of the buildings start coming into focus.
You still don't know for sure which it is, but it is

starting to look a lot more like Tacoma or Seattle.

You still can't be convinced beyond a reasonable doubt.

You think that you probably know what it is.

You continue putting the puzzle together, and
there comes a point long before you have all of the
pieces, long before every piece is in place, long
before every question and every doubt is answered, and
as long as the right pieces of the puzzle are there,
you can be convinced beyond a reasonable doubt that
what you are really looking at is Seattle with Mount
Rainier in the background. And so it is with this
case, from there, you can fill in the rest of the
pieces.

You may have a question in the back of your mind
as to exactly who it was that plunged the knife over

and over and over and over again into Ruben or Warren.
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In the end, it doesn't matter because you have the
right pieces of the puzzle. You have the accomplice
liability instruction. The right pieces of the puzzle
are there, and the case has been proved beyond a
reasonable doubt.

Where that leaves you, if you follow the Court's
instructions, we would urge you to return a verdict in
this case that represents the truth, that is, a verdict
to guilty of Count 1, Aggravated Murder; Count 2,
Aggravated Murder. We would urge you to return a
verdict that represents the truth, and that is a
verdict of guilty to Counts 3 and 4, Murder in the
First Degree, the Felony Murder; and, finally, we're
urging you to return a verdict of guilty as charged to
the Burglary and Robbery as well.

Thank you.

THE COURT: Ladies and gentlemen, we are going to
take a recess now for about 15 minutes, and then you
will come back and hear the closing argument of defense
counsel. Please do not discuss the case.

Thank you very much.

(Off the Record - Recess.)

THE COURT: Welcome back, everyone. Please be

seated.

Are we ready for the jury?
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MR. COSTELLO: Yes.

MR. NESS: Yes.

THE COURT: Great. Mrs. Winnile,

(Whereupon, the following
proceedings were held in the
presence of the jury).

THE COURT: Welcome back, everyone. Please be
seated.

Ladies and gentlemen, now please give your
attention to the closing argument on Mr. Thomas Weaver,
Junior, on behalf of the defendant, Tyreek Deanthony
Smith.

Mr. Weaver.

MR. WEAVER: Thank you, Your Honor.

I'm a movie fan. I love movies. This is a good
time to be a movie fan. I'm sure that many of you
watched the Academy Awards a couple of days ago. There
were 24 films in the major categories ignoring all of
the documentaries and the short film. I saw 16 of
them. I had some pretty strong opinions, and I
actually was pretty pleased with the Academy Award
results,

I want to talk about one of the films that had a
lot of nominations, but didn't win any awards briefly.
That movie is "Doubt.” It got five nominations. The

basic plot of "Doubt" involves a Catholic priest who
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comes under some suspicion that he may have molested a
child in the Catholic school where he works. He is
accused by the nun, slash, principal of the school, who
is played by Meryl Streep. Both Meryl Streep and
Philip Seymour Hoffman, who plays the priest, both
received Academy Award nominations.

Those of you who have seen the movie, there is
really no resolution in the movie. You never really
find out if he did it or not. You walk out of the
movie theater and you turn to your family member, your
spouse, or whoever you are with, and you say, "So, what
do you think? Did he do it or not?" You never really
know. I have talked to several people that have seen
the movie that are convinced that he is guilty. I have
also talked to several people that are convinced that
he didn't do it. Ultimately, you guys are in kind of
that situation.

None of you were there on September 22nd. You
don't know what happened. You all have your doubts.
You know, there is a phrase in the movie "Doubt" that
keeps coming up over and over again. Meryl Streep says
it several times. She says, "The opposite of "Doubt"
is "certainty." I am asking you at this time to ask
yourself, what do you know with certainty about what

happened on September 22nd? Anything you don't know
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with certainty is something that you have a doubt
about.

Now, you have a jury instruction that talks about
doubt. It says that the defendant is presumed innocent
unless you are convinced of his guilt beyond a
reasonable doubt. So, when you go back into that jury
room, the first thing that you should be asking
yourself is, what are my doubts? And then taking that
same jury instruction, it talks about what a reasonable ||
doubt is. A reasonable doubt is one for which a reason
exists. You ask yourself, is this a doubt for which a
reason exists? Because the presumption of innocence
requires that you give all doubts to the defendant. 1If
those doubts are reasonable, the presumption of
innocence requires you to find the defendant not
guilty.

You guys are a lot like the movie-viewers in
"Doubt." You are not going to know for sure whether
you will reach the right verdict. There is no way that
you will ever know at least as far as what the factual
scenario -- what really happened is. You can have
certainty as to the legal result. You can know,
working as a collective of 12 people, you can know
whether you have resolved all of your doubts to the

point where they are no longer reasonable doubt. If
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you have reasonable doubts, you can find the defendant
not guilty. If any of your doubts are reasonable
doubt, any of your doubts are a reason which -- if any
of those are doubts which a reason can be given, your
legal obligation is clear.

The word "duty" appears over and over again in the
jury instructions. It appears twice in the very first
paragraph of Jury Instruction No. 1. You have a duty
to decide the facts. You have a duty to accept the
law. You have a duty, and your duty is to review these
facts in light of the doubts that I know that you will
have and to evaluate those facts, to determine their
reasonableness. If you have a reascnable doubt, your
duty is clear. You write the words "not guilty."

Now, what I want to do -- my closing arguments can
be divided into three basic sections. I'm going to
give you a general overview of some legal concepts and
terms. I have actually started doing that. Then, I'm
going to spend the rest of share of my argument talking
about the facts because you have heard three weeks of
testimony, and you need to sift those down into what is
important. And then, finally, I'm going to talk about
how you apply those facts to the law. You have gotten
a big packet of Jury Instructions. What is it? 40

jury instructions? 39?2 Something like that. You have
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heard them once very guickly from the Judge yesterday.
It is not easy to sift this out. I'm going to try and
help you out.

I talked to you about your duty. You have a duty

to accept the law regardless of what you believe the

law is ot ought to be. I talked to you about this

during jury selection. I told you there were going to
be some legal concepts that you may not necessarily be
comfortable with. As we go along, I may hit upon a
couple of those.

Each of you took an cath. You took two ocaths. At
the beginning of this trial, you took an oath to answer
questions honestly during the jury selection process.
That's how we got to you 14 in this box. And then
after you got in the box, you took a second oath, that
you were going to decide this case based upon the
evidence and accept the law from the Judge.

Now, I know when you guys get back into your homes
after this trial is over, you're going to be scratching
your heads over some of these things. You may have
questions for me afterwards. I have had jurors tell
me, I still don't understand this concept. You are not
legal scholars today. You are not trying to resolve
all of the issues of the world. You are trying to

decide one case. Your role is to apply the law.
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Tyreek Smith, of course, is presumed innocent and proof
must be beyond a reasonable doubt. A reasonable doubt
for which a reason exists.

I have talked about your duty to accept the law.
You also have a duty to decide the facts. You are the
decider of the facts. You decide what is true and what
is not true. The Judge has given you several things
that you can consider in making that determination. Of
course, most of the testimony that -- most of the
evidence that you have heard comes from the witness
stand. People have come in here, sat in this chair,
and taken an oath to tell the truth. It is your
decision to decide if they have followed through on
that oath. You also have some exhibits. You will be
able to take those exhibits back into the jury room and
look at them.

Regarding the witnesses who took the stand, the
Judge, like I said, has given you several guidelines.
These are not hard and fast guidelines. You can use
criteria you want to determine the credibility of the
witnesses. Things that you should consider, the-
opportunity of the witness to know the things that he
or she is testifying about; the ability of the witness
to observe accurately; the quality of the witness's

memory while testifying. I'm going to stop here for a
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second.

You have heard from several witnesses in this
case: Sharon Lightner, Natausha Sabin-Lee,

Patrick Baska. The way that they sat called into
question their credibility.

The quality of the witness's memory while
testifying. When Pierre Spencer says, I don't recall.
How many times did he say, "I don't recall, sir. I
don't recall, sir"? 1 almost wished that I kept a
little tally.

The manner of the witness while testifying. Any
personal interest that the witness may have in the
outcome. We will talk about Pierre Spencer on that one
in particular.

Any bias or prejudice that the witness has shown.
We have heard from a lot of people. Some of them are
friends of Mr. Smith and Mr. Jackson. Some of them are
friends of Mr. Doria and Mr. Abrazado. Those are
biases.

The reasonableness of the witnesses statements in
the context of other evidence. You don't have to take
the witnesses' statements at face value. You can
dovetail those statements with everything else that you
heard in order to determine whether that witness is

credible.
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You know, we have a timeline here. OCur essential
timeline is about 24 hours on the 21st and 22nd of
September. You didn't hear from any witness who knew
all of the facts about what happened in that 24-hour
period. BEvery witness came in and gave you just a
little piece. The prosecutor calls it a puzzle. 1In a
sense, that's right. You have a little piece of the
timeline. No one witness knows the entire timeline.
You have that advantage. You can apply that.

A couple more legal concepts. You have in this
case, essentially, three potential eyewitnesses to the
crime. You have Pierre Spencer whom you heard from;
you have Darrell Jackson; and Tyreek Smith, both of
them are sitting in front of you. You have potentially
three eyewitnesses to the crime.

Now, each of those three people has given you
information, but it has come about -- the information
that you have gotten from those three people has
differed in significant ways. The ways that you
receive the information affects not just how you
perceive it, but it affects how the law treats it.

Let's talk about Tyreek Smith's statements. First
of all, let me talk about the fact that he did not
testify. We talked about this in jury selection. This

is one of those legal concepts that some people are not
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comfortable with, but it is a duty of yours that you
have to accept the law. This is something that the
Judge has tpld you. The defendant is not required to
testify, and you may not use that fact to prejudice the
defendant in any way. You can't consider it. You
can't discuss it. When you get back there, it cannot
be a factor in your deliberations at all.

However, you did hear through the detectives,
Detective Davis, Detective Turner -- you did hear
statements that Mr. Smith made when he was arrested on
January léth and 17th. The Judge has given you an
instruction that says you can give such weight and
credibility to those statements as you see fit. In
other words, it's as if he testified. You could decide
whether it is credible or not credible. You are
weighing his testimony the same as if he got on the
witness stand.

Darrell Jackson's statements are even more
difficult for you. I don't envy your task in this
case. You have two jury instructions that deal
directly with the issue of what to do with Darrell
Jackson's statements. First of all, you have an
instruction that says a separate crime is charged in
each count, and you must decide each count charged

separately against each defendant. You have six counts
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on Tyreek Smith and six counts on Darrell Jackson. You
have to make 12 decisions. 1It's actually more
decisions than that if you count the aggravating
circumstances and the deadly weapon enhancement and the
firearm enhancement. If you start counting how many
decisions you have to make, you are making a lot. Each
decision you make has to be made separately. It has to
be made unanimously. A jury acts only as a unit of
one. You are 12 equal parts of a whole. If your vote
is 11 to 1, you don't have a verdict. You have
nothing. 11 to 1 equals nothing.

Now, the next instructiocon is going to be maybe
your hardest task as far as intellectual thought. You
may consider a statement made out of court by one
defendant as evidence against that defendant, but not
as evidence against another defendant.

So, you heard yesterday some statements that
Darrell Jackson has alleged to have made to law
enforcement. You also heard from Detective Davis and
Detective Turner about some statements alleged to have
been made by Tyreek Smith,

When you go back into the deliberation room, when
you are discussing Tyreek Smith, it is as if Darrell
Jackson didn't say anything. You cannot discuss what

Mr. Jackson said to law enforcement when you are
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discussing Tyreek Smith. The reverse is also true.
When you are discussing Tyreek Smith -- I'm sorry, when
you are discussing Darrell Jackson, you cannot consider
what Tyreek Smith told to law enforcement. It is
almost like you are two separate juries.

I would suggest to you, recommend to you --
ultimately, how you guys deliberate is up to the 12 of
you. I would recommend to you that you try and make a
clear division in your deliberations. For the next
30 minutes, we are only going to discuss Tyreek Smith.
We are not going to discuss Darrell Jackson at all. 1In
30 minutes, we will switch it up, whatever. Otherwise,
you are going to start intermingling the evidence.

I have emphasized to you from the first moment
that I met you that you have to accept the law
regardless of what you believe that the law is or ought
to be. This is something that you have to accept, that
what Darrell Jackson said to law enforcement cannot be
used against Tyreek Smith. What Tyreek Smith said to
law enforcement cannot be used against Darrell Jackson.
You are like a jury of 24 instead of a jury of 12,

Another legal concept, Premeditation.
"Premeditation" means thought over beforehand. This
applies to Counts 1 and 2. Both defendants are charged

with Premeditated Murder of Mr. Doria and Mr. Abrazado.
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By the way, you have heard us refer to the phrase
of "aggravated murder." They are actually charged with
First Degree Premeditated Murder with Aggravating
Circumstances, which is really a long phrase. We
sometimes shorten it to Aggravated Murder, but the
technical name of the crime is the long one. It is
First Degree Premeditated Murder with Aggravating
Circumstances. You can theoretically find that it was
Premeditated Murder without Aggravating Circumstances.
When you are back there deliberating on Premeditation,
you have to decide independently as to Mr. Smith and
Mr. Jackson, what did they do, what did they
premeditate, what was their deliberative process. You
have a jury instruction that defines that.

The next concept that I'm going to discuss with
you 1s "accomplice liability." I suspect thét you are
going to read this instruction several times back in
the deliberation room because a lot of what is going on
here depends on who is an accomplice and what they are
an accomplice to. I want to comment on the word "the."
You'll notice that I put it in bold and underlined and
all capitalized because I can't tell you -- I said you
are not legal scholars. A lot of legal scholars have
put a lot of -- have killed a lot of trees talking

about the word "the" in this instruction. The word
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"the" is very important in this instruction. A person
is an accomplice to a crime if, with knowledge that it
will promote or facilitate the commission of the crime,
that he either solicits, commands, encourages, oOr
requests another person to commit the crime or aids or
agrees to aid another person committing the crime.

You are an accomplice to a crime when you
knowingly are an accomplice to the crime. A person is
not a general accomplice. You can't just run around
out there and say, you know, that is a good idea.
Robbery is a good idea. We should rob somebody. You
can't be an accomplice to a general idea. You have to
be an accomplice to the specific crime that you are
being charged with.

Robbery in the First Degree and Burglary in the
First Degree, these two charges -- by the way, I agree
with something that Mr. Blinn said. He suggested to
you that it might make sense to work backwards through
the charges, to start with either robbery or burglary,
and then work backwards. I agree with him.
Conceptually, that makes sense. When you go back
there, assuming that you follow the invitation of both
of us, and you talk about this legal concept of First
Degree Robbery and First Degree Burglary, you are going

to notice something important about these two charges.

State v. Smith and Jackson - Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1930

They both require a deadly weapon.

Now, First Degree Robbery can be charged -~ you
can find it three ways, that the accomplice was armed
with a deadly weapon, or the accomplice displayed what
appeared to be a firearm or deadly weapon, or that the
accomplice inflicted bodily injury.

Now, why do I point that out? First Degree
Robbery has a nickname in colloquial speech. 1It's
sometimes called armed robbery because it does require
some form of either weapon or injury. First Degree

Burglary also has a nickname. It could either be

called armed burglary -- it actually more often goes by
the nickname strongarm burglary -- you may have heard
that phrase -- because, again, it requires a deadly
weapon.,

Now, I want to back up. The crime here, if we are
trying to decide whether Mr. Smith is guilty of First
Degree Robbery or First Degree Burglary, the crime --
let's just talk about robbery for a second.., The crime
is armed robbery.

MR. COSTELLO: Objection. That is a misstatement
of the law. The crime is Robbery.

MR. WEAVER: Robbery in the First Degree.

THE COURT: The crime is Robbery.

MR. WEAVER: Your Honor, I would like to have the
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jury excused,

THE COURT: Ladies and gentlemen, please excuse us

for a few minutes. Do not discuss the case.
(Whereupon, the following
proceedings were held outside
the presence of the jury.)

MR. WEAVER: Your Honor, I would note the time is
11:24. I'm wondering if we should send the jurors to
lunch.

THE COURT: Well, we can, but you wanted to
discuss this first.

MR. WEAVER: I do want to discuss it, but I guess
I'm wondering -- I know that we have a juror that needs
to be somewhere at 11:30. I guess it is up to the
Court.

Your Honor, the way the charging document 1is
charged, my client is charged with being an accomplice
to the crime of First Degree Robbery. He is not being
charged with being an accomplice to Second Degree
Robbery or general robbery, nor under the Felony Murder
crime is he being charged with general robbery. BHe is
being charged with being an accomplice to a First
Degree Robbery that in the course of or furtherance, of
someone died.

I believe it's a correct statement of the law,

given the instructions that this Court has given that
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my client cannot be convicted if he is only an
accomplice to the general crime of robbery. He must be
an accomplice to the crime of First Degree Robbery,
which requires either that he be armed with a deadly
weapon, displaying what appears to be a firearm or
deadly weapon, or caused bodily injury. That is what
the instructions that this Court has given are. That
is a correct statement of the law, and that's what I
intend to argue to this jury. It is not enough that he
is a general accomplice to a robbery.

THE COURT: Well, as we talked at some length
about this both off the record and yesterday when we
were talking about exceptions, the State has to prove
beyond a reasonable doubt that the defendant had
general knowledge that he was aiding in the commission
of the crime, not all of the elements of the crime, or
personally acted within the elements of the crime. The
crime we are talking about is robbery.

MR. WEAVER: 1 disagree.

THE COURT: Not Robbery in the First Degree.

MR. WEAVER: The crime is First Degree Robbery. I
believe if the Court restricts my closing argument, I
believe that essentially means that when -- here's the
problem under the facts of this case. My client ~-- if

we assume that his confession is correct, his statement
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is correct, he helps to plan a robbery. He goes to the
7-Eleven and is present when a phone card is purchased.
Then, the discussion turns to guns and violence. At
that point, he says he wants out and he walks away.

If the Court sustains the State's objection and
allows the State to incorrectly argue that because my
client helped to plan and encourage a robbery, even if
he didn't have any intention of anything involving guns
or violence to take place, then he is guilty, not only
of First Degree Robbery and First Degree Burglary, but
of Felony Murder. That is not a correct statement of
the law. He has to be an accomplice to the crime. We
have talked about Roberts and Cronin repeatedly in this
case, both on and off of the record. I think, if the
Court sustains the objection, we are in the exact same
problem that got Cronin reversed.

THE COURT: I don't think so. In that case, it
was a crime.

MR. WEAVER: Except though -- even though the
Court has properly instructed the jury on the crime, it
is telling me that I can't argue "the." I have to
argue "a." The fact that --

THE COURT: No. You have to argue the crime of
robbery, not just any crime.

MR. WEAVER: It is Robbery in the First Degree.
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That is what he's charged with. That's what the
information says. That is what the jury instructions
say.

THE COURT: Right. In order to be guilty as an
accomplice, he has to participate in the crime of
robbery or aided or solicited.

MR, WEAVER: I completely disagree with the Court.

THE COURT: Well, that's my ruling.

MR. COSTELLO: Your Honor, I would urge the Court
to instruct Mr. Weaver further that he is not to
contend that it is the crime of First Degree Burglary
or the crime of Premeditated First Degree Murder, which
I'm confident that he wants to argue to the jury.

Mr. Weaver seems to understand the law better than
the State's Supreme Court, at least he would have this
Court believe that. The crime is Burglary, Robbery,
Murder, not the elements of Murder that would elevate
it to First Degree Murder. I may admire Mr. Weaver's
persistence, but he is misleading this jury, or trying
to.

MR. WEAVER: I'm just telling the jury what the
Supreme Court said in Cronin and Roberts.

THE COURT: Well, we disagree about that. Anyway,
I have made my ruling. I will sustain the objection.

Meantime, since it is now like 11:29, we will
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break at this point and allow the jurors to take their
lunch break and be back at 1:30. We will be at recess
until then.

(Off the Record - Recess).

THE COURT: Welcéme back, everyone. Please be
seated. Are we ready for the jury?

MR. NESS: Yes.

MR. WEAVER: Yes.

THE COURT: Great.

Let's have the jury, Mrs. Winnie.

(Whereupon, the following
proceedings were held in the
presence of the jury).

THE COURT: Good afternoon, everyone, Welcome
back. Please be seated.

The objection is sustained.

Mr. Weaver, please continue when you are ready.

MR. WEAVER: Thank you, Your Honor.

I'm going to be moving at this time to the facts
of the case. Before I move on, just to complete my
thoughts regarding the accomplice liability
instruction, you do have an instruction in your
packets, Instruction No. 10, that contains a full
statement of what accomplice liability is. I would
encourage you to read it and discuss it during your

deliberations.

State v. Smith and Jackson = Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25°

1936

I would also note that as to Counts 5 and 6,

Mr. Smith is charged with First Degree Robbery and
First Degree Burglary. You have definitions of those
crimes. You are going to have to deliberate on the
question of whether you believe the facts support that
Mr. Smith was or was not an accomplice to either First
Degree Robbery or First Degree Burglary.

Let's télk about the facts. I have put a guestion
up here, has the State proved beyond a reasonable doubt
that Tyreek was -- Tyreek Smith was inside the
apartment on September 22, 2007? Now, the reason I put
that question up -- you won't find that question
anywhere in your jury instruction packet. I'm going to
sﬁbmit to you that this factual question -- it actually
is a combined question of law and fact, but this
factual question is the guestion upon which all of the
other instructions turn. How you answer this question
will determine what you do with the rest of the
instructions. If you don't believe me, believe
Mr. Blinn because I was listening to Mr. Blinn's
closing argument. Mr. Blinn's closing argument was
65 minutes long. He spent 40 of those 65 minutes
talking about the facts. Of those 40 minutes, he spent
35 minutes talking about this question. He spent five

minutes on Mr, Jackson, total, in his factual part of
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his closing. He spent 35 minutes trying to answer this
question. This is the big guestion factually in this
case, was Mr. Smith inside the apartment -- and, here,
I'm referring to Mr. Doria's apartment, obviously -- on
September 22, 20072

Let's start with some easy things. There was
nothing forensically or physically that ties him to the
apartment. We have no fingerprints. We have no DNA.
We have no eyewitnesses other than arguably
Mr. Spencer. I'm going to spend quite a bit of time
talking about Mr. Spencer. We have no murder weapons.
You have some exhibits in this case. There are no
knives. There are no guns. You have no computer. You
have no safe. You don't have any physical evidence
that ties Mr. Smith to what happened inside the
apartment on September 22nd.

Now, you have, basically, two versions of the
facts that you can consider in determining Mr. Smith's
guilt. I say two versions because keep in mind, you
cannot consider Mr. Jackson's version of the facts when
you are considering Mr. Smith's guilt. What is
Mr. Smith's statements? What is the basic plan that
Mr. Smith outlined to the police when he was arrested
on January 1lé6th and January 17th, 2008?

He told them that on Friday night, the 21st,
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before the homicide happened, that they had talked
about doing a lick. He described them rolling around
the Blazer. He told him that the initial plan was for
them to go into the apartment to buy some marijuana.
One of them was going to bust in and rob all of them to
make it look good. He said that this conversation took
place at the 7-Eleven on the corner of 92nd and South
Tacoma Way. He said that the other people purchased a
20-dollar phone card for a Virgin mobile phone. This,
of course, is the presumably the Doroteo Arango phone
that you've heard so much about. This 1is what he told
the police. This is his -- the basic scenario that he
outlined to them.

Now, at this point, you should be asking yourself
a couple of questions. You should be asking yourself,
did Mr. Smith, by discussing this plan, by discussing
this robbery, or this lick, by being present when the
phone card was purchased, was he soliciting,
commanding, encouraging, or requesting another person
to commit the crime of robbery on September 21st or, in
the alternative, did he aid or agree to aid another
person in planning or committing the Robbery on
September 21st?

Now, keep in mind that on September 21st, there

was no robbery. There was some discussion of robbery.
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According to Mr. Spencer, some people drove over to do
a robbery. According to Mr. Spencer, Mr. Jackson went
into Mr. Doria's apartment. Instead of a robbery, he
purchased marijuana and walked out. Does what happened
on September 21st, when there was no robbery, does

Mr. Smith's discussions with the others, does his
purchase of the phone card on the 21st, does that make
an accomplice to what happens on the next day, on
September 22nd?

Let's go back to Mr. Smith's statements to law
enforcement. Mr. Smith went further and he said that
there was some discussion that one of them might have
to be hit with the gun to make it look believable.
Once Mr. Smith heard the plan, specifically about
getting hit with a gun, he told them that he, quote,
wanted out. He walked back to the apartment while the
others went to do the lick. Again, this is Friday
night, not Saturday. Friday, very late. Arguably, it
is early morning, Saturday morning. This is the night
that a robbery did not take place.

Now, you, again, should be asking yourself some
questions. Does the fact that Mr. Smith said that he
wanted out and walked home, does that somehow stop him
from any further accomplice liability? Again, no

robbery took place on the 2lst. Can Mr. Smith be an
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accomplice to the crimes of robbery and burglary when
he wanted out of anything to do with guns and violence,
you know? His discussion was stealing marijuana. We
have heard evidence that he smoked marijuana. Almost
all of the participants smoked marijuana. Of course,
Mr. Spencer said that he doesn't. Does the fact that
he was okay with stealing marijuana, does that make him
an accomplice to what happens later where guns get
involved, where violence gets involved, and,
ultimately, where death gets involved?

Question, where did Mr. Smith spend Saturday
night? According to Mr. Smith, he went to Sharon
Lightner's apartment on Saturday. He heard the Blazer
pull up because the Blazer had a loud muffler. 1I'm
going to stop for a second.

You heard Mr. Spencer say that he owns a Blazer,
and he confirmed that, yes, it has a very léud muffler.

Continuing with Mr. Smith, Mr. Smith looked out
the kitchen window from Lightner's apartment, confirmed
that it was the Blazer. The Blazer made a right-hand
turn on South Tacoma Way at approximately between 10:00
and 11:00 when they left in the Blazer. Mr. Smith
spent the night Saturday night in Lightner's apartment
with her roommate; Chenelle Williams.

Let's go back to Sharon Lightner's testimony. I

State v. Smith and Jackson - Trial - Volume 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1941

will concede that Ms. Lightner was not the most lucid
witness that you heard from. However, she did describe
a day in late September, definitely after Labor Day and
definitely after her conversation with Mr. Smith where
he told her that he was going to be coming into some
weed. On a day soon thereafter, which, although she
can't say the exact day, Mr. Smith came over and was
acting very strange. He kept looking out the window,
going to the window and looking to see what was going
on. On that same night, he spent the night in the
room, the bedroom, of Chenelle Williams.

Now, can I prove to you that this is the same day?
No, I can't. Ms. Lightner was, like I said, not one of
the most credible witnesses that you ever heard.
However, keep in mind, I don't have to prove anything
to you. Mr. Smith doesn't have to prove anything to
you. The State has to prove his guilt beyond a
reasonable doubt. Is there a doubt for which a reason
can be given that Mr. Smith told the truth when he said
that he spent Saturday night in Ms. Lightner's
apartment?

Let's talk about the phone records. First of all,
the State is relying very heavily on the fact that
there are some phone calls done on the Pancho Villa

phone that would not be, in any realistic sense, made
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by anyone other than Mr. Smith. Who other than

Mr. Smith is going to call his uncle in Geocrgia? Who
other than Mr. Smith is going to call his aunt in
Georgia? To a lesser degree, but still relatively
persuasive, who other than Mr. Smith is going to call
Ms. Sabin-Lee, his on-again/off-again girlfriend.

Mr. Smith concedes that he made phone calls on
that phone. The reason is because normally he would
use Ms. Sabin-Lee's phone. On this particular day,
Ms. Sabin-Lee had the phone. He was using a borrowed
phone. Who did he borrow it from? Either Mr. Jackson
or Mr. Spencer.

Why was he making phone calls? Well, in part, it
was to keep in touch with Ms. Sabin-Lee. Also, he was
planning at that point in time to make a return trip
permanently to Georgia. Who is he going to talk to in
order to do that? He is going to talk to his relatives
in Georgia. More importantly, Mr. Smith told the
police, quote, I used the phone before he left and when
he got back.

Now, we know that the robbery starts at 1:52. Do
we know -- we don't "know" know, but we know that. All
of the circumstantial evidence indicates that the
robbery happened at 1:52. That is the last phone call,

six-second call, made from Pancho Villa phone to
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Mr. Doria. I would submit to you -- and I don't think
that the State is going to disagree -- it was probably
a phone call from whoever had possession of the phone
to say, hey, we are downstairs. Come let us in.

Now, the last phone call that can be, clearly,
attributed to Mr. Smith happens on the Pancho Villa
phone is at 1:16 p.m. It was a phone call made to
Ms. Sabin-Lee. 1I'm going to concede that more likely
than not, that phone call came from Mr. Smith.

The next phone call that can be clearly attributed
to Mr. Smith comes three-and-a-half hours later at
4:26 p.m. to Georgia, his uncle. We have a
three-and-a-half-hour gap where there are no phone
calls where the State can attribute them tc Mr. Smith.
Further, Mr. Smith admitted to police that, yes, he had
called his uncle, Corey Smith, after the others
returned back. When Mr. Smith says, I used the phone
before they left and after they got back, that is
consistent with the phone record that you have.

I found this picture of Pancho Villa. I thought
that it was humorous.

Let's talk about what happened to the marijuana.
Again, we are talking about what Mr. Smith told the
police. He said that on Sunday, the 23rd, he returned

to four or five weed plants in the apartment. Well, I
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would submit to you that is consistent with what

Bobby Simmons said. Mr. Blinn, in his closing
argument, speculated that Bobby Simmons must have seen
the marijuana on Saturday. There is absolutely no
evidence that he saw marijuana on Saturday. He had to
have seen the marijuana after, of course, Saturday
evening, but I would submit that it is absolutely
consistent that Mr. Simmons saw the marijuana either on
Sunday or even Monday or Tuesday. Regardless,

Mr. Smith admits knowing that the weed plants were
inside the apartment as of Sunday, the 23rd.

Mr. Smith was also asked about what happened to
the marijuana plants, and he told the police that he
thought his homeboy, Phaze, took the plants to someone
in Seattle that knew how to grow them. Well, he got it
a little bit wrong, but not significantly.

According to Brian Moore, who says that he goes by
the alias of Phaze, he did, in fact, receive marijuana
plants from Mr. Jackson. He admits he didn't know how
to grow them, and they died in his presence. Mr. Smith
got it slightly wrong. He got the significant part
right. The marijuana plants were transferred to Phaze
and that no one knew how to cultivate them. Again,
consistency in Mr. Smith's statement.

Now, the State makes much of the fact that
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Mr. Smith made some alleged admissions regarding this
lick. There are three people that they point to
because they concede that Mr. Smith didn't admit doing
the lick to the police, so they have to find someone
else that he's made a confession to. They don't have a
confession to the police. They have three people that
they claim he made a confession to.

The first one is Sharon Lightner. According to
Sharon Lightner, Mr. Smith stated to her that he was
going to come into some weed. It was a statement of
future intent. Well, that is consistent with what he
told the police. He had no problem with stealing
marijuana. That's not the problem. He had the problem
with the guns and the violence. The fact that he told
Ms. Lightner that he was going to come into some weed
into the future is entirely consistent with what he
told the police,

We've got Bobby Simmons. Again, Bobby Simmons
observed weed plants inside of the apartment sometime
after Saturday, maybe Sunday, Monday, Tuesday. We
don't know exactly when. Again, this is consistent
with what Mr. Smith told the police. He knew that
there were marijuana plants there because he saw them
when he got back home on Sunday.

I want to make a brief comment about this alleged
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statement that you heard from Detective Turner. Keep
in mind that Bobby Simmons was interviewed in January
of 2008. I don't recall the exact date, but I'm sure
it is in your notes. According to Detective Turner,
Mr. Smith made a statement that they went and robbed
some plants., Well, again, this is one of those
principles where you have to rely on the law. The
Judge told you when that statement came in that you
could not consider that statement for its truth. The
reason is because Mr. Simmons now doesn't -- he doesn't
(a) remember making that statement to the police and,
more importantly, he doesn't remember Mr. Smith making
the statement to him. I would submit to you that that
statement should not be considered by you for any
reason other than to assess Mr. Simmons' credibility,
which his memory was a little fuzzy anyway.

Finally, we have the Sabin-Lee statement.
According to Ms. Sabin-Lee, Mr. Smith called her. We
don't know the exact date. The State speculates, and
it's total speculation, that this phone call is the
1,052-second phone call that happened approximately
5:30 on the 22nd. I would submit to you that it didn't
happen during that phone call. Why do I say that?
Because Ms. Sabin-Lee asked a question to Mr. Smith

during the phone call. She said, does this have
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anything to do with what happened on Hosmer? What
happened on Hosmer, of course, is Mr. Doria's death.

On the evening of the 22nd, no one knew that
Mr. Doria and Mr. Abrazado were dead. No one knew that
until the evening of the 23rd when his friends went
over to check on his welfare because he didn't show up
for the birthday party.

If Ms. Sabin-Lee is correct and during this
conversation she asked him about what happened o¢n
Hosmer, the earliest that this phone call could have
happened would have been Sunday evening, but more
likely, Monday or Tuesday. We also have
Ms. Sabin-Lee's statement that we hit a lick. She
couldn't remember his exact words. Her memory was very
fuzzy. I would note a couple of things about this
sentence.

First of all, the word "we," it rhymes with "D.”
it rhymes with "he."  You know, this is a conversation
that is taking place on a cell phone. I know I have
been watching -- most of you carry around cell phones.

(Cell phone rings.)

MR. WEAVER: That wasn't very good timing; or,
maybe it was good timing. I don't know.

I carry around two cell phones: One for personal

and one for work. I live and die by the cell phone. I
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know most of you do as well. I will tell you this, if
I have one cell phone talking to another cell phone --
if I call my wife on her cell phone, half of the time I
can't understand her. She breaks in and out.

The State is asking you to convict Mr. Smith of
very serious crimes based upon the fuzzy memory of
Ms. Sabin-Lee and what she may or may not have heard on
either September 22, 23, 24, 25, who knows. I would
submit to you that Ms. Sabin-Lee is not helpful to your
analysis at all.

Let's talk about Mr. Spencer. I told you that his
testimony would be incredible. You have heard from him
now. Who is Mexico, really? First of all, let's talk
about his nickname. He claims that he doesn't go by
the nickname of Mexico. Yet, you've heard at least two
witnesses and possibly more. Ms. Sabin-Lee and
Brian Moore both told you that that is the only name
that they knew him by. You also heard from
Detective Davis that he admitted to Detective Davis
that that is the nickname that he goes by. Mr. Spencer
tells an incredible tale.

I found these books on Amazon, "Mystery in
Mexico." I liked the one at the top, "An Incredible
Journey” book. It's from Mexico. This is

Mr. Spencer's story to you.
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Let's talk about his story, his script. I would
submit to you that as long as Mr. Spencer stuck to this
story, this script, he was able to tell the story
fairly lucidly. He had a pretty good memory. The
second that he got off the script, the second somebody
asked him a question that he didn't see coming, his
answer was, I don't recall, sir. What was the script?

On September 22, according to Mr. Spencer, he,
Mr. Jackson, and Mr. Smith went to Mr. Doria's
apartment, entered under the ruse éf buying marijuana.
Once inside, Mr. Jackson and Mr. Smith grabbed
Mr. Doria. Mr. Spencer ties him up. Mr. Doria sits
guietly on the couch while the others gather up
marijuana. Someone knocks on the door. At the urging
of one of the other accomplices, Mr. Doria hops to the
door, signals that it's all okay, and hops back to the
couch.

On the couch at this point, the second time,

Mr. Smith hits Mr. Doria on the head at least four
times. Mr. Smith stabs Mr. Doria several times.
Mr. Jackson and Mr. Spencer stabbed him once each.
Mr. Smith then stabs him several more times.

At that time, Mr. Abrazado arrives. Mr. Smith
grabs his bags and places them on the kitchen table.

Mr. Abrazado is forced to his knees and his throat is
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slit one time by Mr. Jackson. Mr. Abrazado falls to
the ground and remains unmoved. Everyone else
transports marijuana plants to Mr. Doria's vehicle and
leaves. That's the basic script. I would note that if
you believe that beyond a reasonable doubt, you are
certainly going to find Mr. Smith guilty of multiple
crimes.

How do we evaluate the script? You have a jury
instruction. It is an interesting jury instruction
because it tells you how you are to evaluate
Mr. Spencer's testimony. What it says is that the
testimony of an accomplice, given on behalf of the
State of Washington, should be subjected to careful
examination in the light of the other evidence in the
case and should be acted on with great caution. You
should not find the defendant guilty upon such
testimony alone after carefully considering the
testimony unless you are satisfied beyond a reascnable
doubt of its truth.

Now, the reason for this instruction is because
individuals who testify, accomplices who come in, they
have a huge bias, a huge motive to lie. The Judge has
instructed you that you are to look very carefully at
this testimony before finding that it is credible

beyond a reasonable doubt.

State v. Smith and Jackson - Trial -~ Volume 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1951

I want to remind you what Detective Davis told
Mr. Spencer. This is at the November 7th interview.
This comes ten months after his arrest. I want -- what
I want to emphasize to you, Pierre, is that this is
your free pass, I mean, as far as really getting out
there what your role in this situation was. We know
that, you know. We have a certain idea before the
interview about what it was, but I want to encourage
you to always tell the truth about and be truthful
about what your role is.

Now, I want to say two things about this sentence.
This is an interesting sentence. First of all, of
course, 1s the phrase “free pass." Mr. Spencer at that
time and to this day was charged with Aggravated
Murder, First Degree Premeditated Murder with
Aggravating Circumstances. Soon after this interview,
he pled guilty to that charge with deadly weapon
enhancements, which add additional time. He knew that.
By "free pass," obviously, Detective Davis wasn't
saying, you are going to walk out of jail today, but
what he was saying is, you are going to walk out of
jail some day as long as you talk to us and cooperate,
tell us the truth. The truth being in quotations, of
course. Mr. Spencer went from life without parole down

to a realistic chance of getting out in approximately

State v. Smith and Jackson - Trial - Volume 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1952

25 years. That's his free pass. That's why the Judge
told you that his evidence should only be acted upon
with great caution.

There is something else that I find even more
fascinating about Detective Davis's statement, and that
is the second sentence. We know that, you know. We
have a certain idea before the interview about what it
was. What is he telling him? He is saying, we already
know what we think happened. We have had Mr. Smith and
Mr. Jackson and you in jail for the past ten months.

We know what we think happened. We want to encourage
you to tell us the truth about what we already know
happened.

Mr. Spencer, of course, at this point has had ten
months with his attorney; he has had ten months with
the discovery. He told you that he didn't even know
Mr. Abrazado's name until he got the discovery. This
is his free pass.

You know, when I was young —- and I'm sure most of
you tell the kids the same thing -- my mom used to tell
me that it is a lot easier to always tell the truth
because the second that you start lying, you have to
tell another lie to cover up for your first lie. And
then you have to tell a third lie to cover up the

second lie, which covers the first lie. Pretty soon,
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it's hard to remember what lie you told to whom and
when.

We have a simple example about that. Who grabbed
Mr. Doria? Mr. Spencer says, in his direct testimony
to you, that it was Mr. Jackson and Mr. Smith who
grabbed Mr. Doria when they first walked into the room.
On February 2nd, when he was interviewed, he said, no
one grabbed him. On November 7th -- that should say
"2008," by the way, I'm sorry. On November 7th, he
said all three of them grabbed him. He can't keep his
lies straight.

Now, is this sequence going to determine your
verdict, you know, the fact that he can't remember this
detail? Probably not, but it is indicative of the fact
that he can't keep his lies straight. The second he
gets off script, he gets thrown off.

Let's talk about how Mr. Doria died. Again, what
I'm going to be doing is, I'm going to be comparing
Mr. Spencer's script to what we know really happened.

Now, according to Mr., Spencer, at the time that
Mr. Spencer tied up Mr. Doria, he was unharmed.
Remember, he sits on the couch for several minutes,
qguietly watching these guys transport marijuana plants
back and forth. He is probably thinking to himself, if

I just cooperate, they'll steal my marijuana, but I'm
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going to walk out of this alive. That's probably what
he is thinking, so he is being relatively cooperative
sitting quietly on the couch.

Now, I want to compare that theory with the photos
that you have. This is a photograph taken by the
medical examiner of how Mr. Doria looked. You can see,
in several instances, that there are streams of blood
more likely than not caused by the injuries,
lacerations, to the top of his head. There are several
of them. Here is another one, here. You can see them
throughout. Of course, on his -- what would be his
left eye, on your right side, he has some blood smeared
all over there. He also has blood smeared all over the
duct tape.

Now, if Mr. Spencer is correct and Mr. Doria was
unharmed at the time that he was duct taped, we would
expect that -- although there is lots of blood around
here and lots of blood down here, we would expect that
in this area, there should be no blood. Yet, we know
that when the medical examiner removed the duct tape,
we see lots of blood smeared. Interestingly enough,
the majority of it is in the chin area.

Now, question, why would Mr. Spencer lie about
this fact? It is because he wants to make himself loock

better. He wants to minimize his involvement. He
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wants to make it look like that when he tied

Mr. Spencer up, he still didn't think there was going
to be any violent acts. I will submit to you that this
piece of evidence shows, at least by a preponderance of
the evidence, that Mr. Doria had already been injured,
seriously injured, probably on top of the head prior to
being duct taped.

Further evidence of that proposition, according to
Mr. Doria, he tied -- I'm sorry, according to
Mr. Spencer, he tied Mr. Doria's hands in a
perpendicular position, a cross-position. Now, we have
a photo. I will leave it up to you to decide if that
is a perpendicular position. It looks, to me, like it
is more parallel. Arguably, Mr. Doria at some point
may have been trying to twist out. I suppose we could
excuse it -- excuse the way that his hands look on that
basis.

There is something else that is really interesting
about this photo. There is a piece of tissue that is
caught under the duct tape. Now, I would submit to you
that the most likely way that that happened was that
Mr. Doria was bleeding, and he came accidentally into
contact with a piece of tissue. You saw what the room
looked like. It was kind of cluttered. He

accidentally came into contact with a piece of tissue.
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Because he was bleeding, the tissue clung't® the blood.
That happened before the duct tape was placed on the
wrist. Again, it's evidence that Mr. Doria was
bleeding pretty heavily before the duct taping.

You alsc have evidence that, well, according to
Mr. Spencer, there is a knock on the door. We are
going to talk about that knock a little bit later,
again, about who made the knock. There is a knock on
the door, according to Mr. Spencer. At that point in
time, according to Mr. Spencer, Mr. Doria was totally
unharmed. They have him stand up, and he hops across
the room. He looks in the peephole and he hops back.
Here is the problem, Mr. Doria at some point ~- and the
only logical time is during that hopping. He stepped
in a pool of blood. I would submit that he was
stepping in his own blood when he stood up to hop
across the room, he stepped in a pocl of his own blood
because he was bleeding so heavily.

When did the hopping take place? There is two
possibilities here. We have the landlord who dropped
off the envelope. He said that he was there at
approximately 2:00. We also have Mr. Baska who -- he
is all over the place on the times, but the best
evidence that we have based on the phone records is

that it happened at 1:59, slash, 2:00. We know that
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the robbery started at 1:52.

If we assume that it is Mr. Baska who is knocking
on the door, and we assume that the robbery started at
1:52, this is happening eight minutes after the start
of the robbery with the knock. Within eight minutes,
Mr. Doria has been seriously injured enough to create a
pool of blood at his feet. He has been duct taped on
top of the blood, and then there is a knock on the door
causing him to stand up and hobble across the room.
That is totally inconsistent with what Mr. Spencer says
happened where Mr. Doria should be sitting quietly on
the couch for quite some time.

Finally, we have the question of who killed
Mr. Doria? Of course, Mr. Spencer says it was
Mr. Smith. According to Mr. Johnston, it was
Mr. Spencer who admitted to him that he cut Mr. Doria's
throat.

Let's talk about Mr. Abrazado. Again, the script.
According to the script, Mr. Doria -- I'm sorry,

Mr. Abrazado has his throat split one time across the
throat. No other injuries. We know that is not true.
We have four injuries. Three of them are pretty
serious: One, two, three, and then there is a fourth
one right there. That is not quite as deep. Four stab

wounds to the center of the back. Somebody did that.
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According to Mr. Spencer, he was there to see the
entire interaction with Mr. Abrazado. How did those
injuries happen? I don't know and neither do you. We
can conclude based upon this physical evidence that
Mr. Spencer is not telling the whole truth about what
happened to Mr. Abrazado.

Let's talk about the jacket. According to what
Mr. Baska -- do I have that right? Mr. Baska. He told
Detective Ringer when he saw Mr. Abrazado either
driving towards or away from the house -- he gave both
stories -- he saw Mr. Abrazadc was wearing what he said
was a gray sweater. I would submit to you that this is
the gray sweater that Mr. Baska observed. He said that
Mr. Abrazade was actually wearing it in the car.

Now, what is interesting about this, it is kind of
a jacket, sweater, whatever you want to call it., 1It's
totally intact. There is no stab wounds to it. There
is no blood. It is totally intact.

Now, we also know that Mr. Abrazado -- we know
this is the jacket because inside of the pocket, they
found the receipt for Lowe's. We know that
Mr. Abrazado had just been to Lowe's to buy the lights.
We find the receipt to the lights. We know that when
Mr. Abrazado walks into the room, he has got this

jacket. I will submit, more likely than not, he is
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wearing the jacket.

Now, where is the jacket at? The jacket is right
here. How does it get there? According to
Mr. Spencer, he was grabbed the second he walked in.
There is no time to remove the jacket. Certainly, no
time to put it where it was found. How does it get
there? There is something missing in Mr. Spencer's
stories. That something missing gets even more
confusing when we consider Exhibit 99. This is
Mr. Abrazado's shoe. How does this shoe get severed -~-
not "severed," that is probably a bad word. Separated
from Mr. Abrazado?

By the way, this is the photo of the shirt that
they found with Mr. Abrazado. It has obvious stab
wounds; whereas, the jacket does not.

We have a shoe missing. Mr. Abrazado, his left
leg is underneath the coffee table, and it still has
his shoe on it. His right leg is running parallel to
the coffee table, and his shoe is off. ©Now, I have no
explanation for that, but I do know that if Mr. Spencer
is telling the truth, the second Mr. Abrazado walked
in, he was grabbed, forced down, his throat slit, and
he was left to lay where he was at. There is no time
for his shoe to come off. There is more to this story

about what happened to the death of Mr. Abrazado than
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what Mr. Spencer is telling us.

.Finally, regarding Mr. Abrazado, I don't know how
Mr. Abrazado ended up where he was. Let me see if I
can do a demonstration here. According to Mr. Spencer,
Mr. Abrazado was on his knees facing the couch when,
according to him, Mr. Jackson slits his throat. Now,
how he is going to fall? The logical way is to fall
forward in which case he should be on his stomach. The
other possibility is for him to fall backwards in which
case his legs should be all intertwined with each
other.

If Mr. Spencer is telling the truth, we should see
Mr. Abrazado either on his stomach lying flat or his
legs all twisted up. Instead, what we see is, he is
lying flat on his back. Going back to the photo, his
legs are totally stretched out and one of them is
underneath the Eoffee table. That is totally
inconsistent with what Mr. Spencer told you.

Again, there has to be more to the story of what
Mr. Spencer is telling you. I would submit to you that
the moral to the story is that Mr. Spencer is, in fact,
an integral part and probably the only assailant on
Mr. Abrazado at that time.

A couple of minor things, we have some bags. You

heard Mr. Spencer say that they were packaging up the
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marijuana plants in black garbage bags that they
retrieved from under the sink. There are garbage bags
under the sink, but they ain't black.

Of more interest is the bags that Mr. Smith
allegedly took from Mr. Abrazado. According
Mr. Spencer, Mr. Smith immediately grabs the bags and
puts them on the kitchen table. Well, he has some
large 6-foot lights, which are laying beside the
kitchen table. Now, it might be easy for them to get
knocked down, and Mr. Spencer did not notice it. We
can probably forgive him for not noticing that. What
is totally inconsistent is the 7-Eleven bag, and this
is the 7-Eleven bag, right here. It is on the coffee
table. I have a closeup of it. You can see that there
is a bottle of Gatorade in it, and this is the 7-Eleven
receipt. Mr. Abrazado, in his errands, went two places
that we know of. He went to 7-Eleven to buy some
Gatorade, and he went to Lowe's to buy some lights.
The two packages are at opposite ends of the living
room/kitchen area. The lights are in the area of the
kitchen table; although, they are not on the kitchen
table. An even bigger mystery is, how does the
7-Eleven bag end up right next to Mr. Abrazado?

I told you we were going to come back to the

knocks on the door. There was actually two knocks, if
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you believe the witnesses. According to Mr. Baska, he
knocked on the door and he made some phone calls that
he could hear inside. I had some questions about

Mr. Baska's credibility, but we know, from the phone
records, that he, in fact, did call at 2:00.

We alsc have Nicholas Vaughey. Nicholas Vaughey,
if you'll remember, he is connected with the manager's
office of the apartment complex. He claims that he was
also there at 2:00. He remembers it being 2:00 because

he had to be in Seattle at 3:30, and he had to drop

this paperwork off on the way. Mr. Spencer should have

heard, not one, but two knocks on the door separated by
a short span of time. Now, Mr. Vaughey -- he is
saying, approximately, 2:00. He is not saying
precisely at 2:00. He just knows that it had to have
been around 2:00 because of his errand in Seattle. We
also know that when he went up there, he did not
observe any potting soil. I would submit that
Mr. Vaughey was dropping off the paperwork some time
after the start of the robbery and before the robbers
left. He knocked on the door. Mr. Spencer should be
describing not one, but two knocks on the door,
separated by a short span of time.

Let's talk about vehicles. Mr. Spencer said that

the reason that he was brought into this robbery was
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because no one else had access to a vehicle. Well,
that is just totally wrong. Mr. Smith had ready access
to Ms. Sabin-Lee's truck. He could use it whenever he
wanted. She let him. She told you that. 1In fact, she
went further, and she said that she believes that he
had, not just access to the truck, but the actual
truck.

Now, earlier, I said we don't know what day this
phone call happened where he allegedly made some
admissions. The State is theorizing that it happened
during the 1,052-second phone call that happened at
5:33. Let's assume that the State is correct on that
for a second and ignore the fact that she asked him
about Hosmer. She told you that on the date that
Mr. Smith made some statements, that he had just come
into some weed, that she was at work on her lunch
break, which would be consistent with the 5:33 phone
call.

Earlier that day, he had driven her to the mall,
dropped her off, kept her truck, kept the truck all
day, and then picked her up again at 10:00 at the mall.
By the way, that would also be consistent with other
phone calls. We know that Mr. Smith called
Ms. Sabin-lLee from the home phone -- it is a landline,

not a cell phone -- at 8:41, that he called from the
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home phone again at 1:17, as well as the cell phone at
1:16. He also called at 8:52 probably to confirm the
pick up. I do that with my wife all of the time. Hey,
do you want me to pick you up at such and such a time?
We all do that.

Did Mr. Smith have a vehicle? I would submit to
you that the evidence shows that he absolutely had
access to the vehicle. He probably had a vehicle. If
he wanted to do a robbery, all he had to do was use
Ms. Sabin-Lee's truck. Mr. Spencer is not being
truthful when he said that he was the only one with the
vehicle.

Let's talk about Mr. Spencer's timeline on
Saturday. According to Mr. Spencer, he arrives at the
Sage Terrace Apartments at some time that he doesn't
know. He watches Mr., Smith walk outside. The two of
them drive to an apartment at McChord Air Force Base.
He can't tell you exactly where, and the police made no
effort to locate it. Mr. Smith leaves the truck, goes
inside ostensibly to purchase the rifle. Mr. Smith
returns to the vehicle. He does have a rifle,
according to Mr. Spencer. He situates the rifle in the
backseat of the truck. They then drive back to the
Sage Terrace Apartments where both of them sit in the

truck. Neither of them goes inside. Mr. Jackson walks
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outside, gets into the truck. The three of them drive
over to Mr. Doria's apartment, and they arrive at
1:52 p.m. for the robbery to commence.

Now, I'm going to go back to the phone calls for
just a second. We have, of course, the Pancho Villa
phone call at 1:16 p.m., which the State is claiming
Mr. Smith is responsible for, and I don't dispute that.
What is interesting is, we have a call from the home
phone at 1:17. Mr. Smith had to have been home at
1:16, 1:17, calling Ms. Sabin-Lee, consistent with his
statement to the police that he used the phone just
before they left.

What is even more interesting is that if you do
the simple math of 1:17, when we know Mr. Smith had to
have been home coupled with the fact that we know that
the robbery had to have happened at 1:52, it gives 35
minutes,

Now, unfortunately, we don't know exactly where
this apartment is that Mr. Spencer claims that he went
to. We don't know exactly how long Mr. Smith was
allegedly inside. We don't know how long they had to
wait for Mr. Jackson to come outside. There is a lot
of we don't knows. My question is, is it reasonable
with Mr. Smith running, jumping into the car, racing to

McChord, get in the apartment, grab the gun, get
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outside. Presumably, he purchased the gun, I would
assume., You have to count some money, don't you? Get
outside, jump in the vehicle, get situated in the back,
rush back over to the Sage Terrace Apartments, get

Mr. Jackson, and get back over to Mr. Doria's apartment
by 1:52, 35 minutes. I don't think it is possible.

Let's talk about fingerprints real quick. The
State will say that it's not surprising there is no
fingerprints because they wore gloves. The gloves were
very similar to the ones that we have, here, in the
courtroom except they are blue, but that is not
entirely true.

According to Mr. Spencer, when they went into the
apartment, they were not wearing gloves. When they
came out of the apartment, they were not wearing
gloves., According to Mr. Spencer, Mr. Smith went into
the apartment again later on, and he was not wearing
gloves. There should be fingerprints attributable to
Mr. Smith in that apartment if he was inside the
apartment.

My question is this, you have heard from
Mr. Spencer. You have heard from Mr. Smith's story.
Who was the third man? Now, there was a couple
possibilities here. Mr. Spencer admits that he was

inside the apartment. We have Mr. Jackson's
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statements. Who was the third man?

Now, there is an interesting fourth man in all of
this. No one really talks about him because
Mr. Spencer conveniently doesn't remember his name.
Remember, I told you about the free pass.

Detective Davis telling him, we already know what we
think we know. You have to tell us the truth. He
doesn't remember who the fourth person is. Is it
possible that mister -- that the fourth person is that
third man? That is certainly a possibility. I think
that there is a better possibility. Is there even a
third man? We have two guns. Well, there is two
people. Two guns would be good. We have two vehicles.
We have Mr. Spencer's vehicle that he admits that he
used. They took Mr. Doria's vehicle. That is two
drivers. That is good. We have two phones.

You know, one thing that is really interesting
about these phone records. You will have them. There
is a lot of phone calls between the Pancho Villa phone
and the phone that we know is attributable to
Mr. Spencer in the relevant period of time. At no time
did either Mr. Spencer or the Pancho Villa phone ever
call Mr. Jackson's personal phone. There is no --
during the relevant period of time, that doesn't

happen.
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Now, there were several times in all of this when
the guys were separated, according to Mr. Spencer, of
course. You know, for instance, when they go to the
Emerald Queen Casino, according to Mr. Spencer, they
left Mr. Smith behind. As they are driving there,

Mr. Spencer and Mr. Jackson are in separate vehicles.
Why? Wouldn't we expect to see some phone calls
between either Mr. Jackson and Mr. Spencer or between
Mr. Jackson and his home? Mr. Jackson makes no phone
calls during this period of time. I will submit to ycu
that the reason that he makes no phone calls is because
he has the Pancho Villa phone.

We have Mr. Johnston, approximately, two weeks,
a-week-and-a-half to two weeks before Mr, Spencer is
arrested on January 14th. Mr. Spencer tells
Mr. Johnston that he robbed a drug dealer with, quote,
another friend. Well, if he did it with three guys,
you wouldn't expect him to use the phrase another
friend.

Then, there is one other thing. Here, I'm going
to ask you to think like Mr. Spencer. It may be hard,
but I'm going to ask you to do that. I want you to
imagine that you are Mr. Spencer on January l4th. You
have just been arrested at gunpoint. You'll remember

that Mr. Johnston told you that it was quite a dramatic
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arrest at gunpoint. You have been placed into an
interview room alone. You know you have been arrested
probably for something serious, but you don't know
what. You are sitting there. You are waiting for the
detectives to come in. You are racking your brain,
thinking, all right, why am I here?

The detectives come in, and they don't tell you
why yoﬁ are there. Instead, they ask you a couple of
questions. The first relevant question that they ask
you is, do you know Tyreek Smith? Now, if you are
Mr. Spencer and you are sitting there in the interview
room, you are going to be thinking to yourself,

Tyreek Smith. Tyreek Smith. What have I done with
Tyreek Smith? I can't think of any c¢rimes that I have
done with Tyreek Smith. It seems like a harmless
guestion. Yeah, I know Tyreek Smith.

Then, the next question, do you know "D"? Uh-oh.
Lightbulb, "D." This is about the weed dealer. This
isn't good. This is a trick question. If I say I know|
"D," they might say that I'm involved in the homicide
of the weed dealer. No, I don't know "D." Are you
sure you don't know "D"? No, I don't anybody named
"D." His real name is Darrell Jackson. Now, I don't
know anybody named Darrell Jackson. ©Oh, come on, we

know that you know Mr. Jackson. He is a black guy who
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usually wears glasses. Uh-oh. They're narrowing
things down. I don't know if I can continue with my
denial. Yeah, I do know him.

Now, why would he immediately admit to knowing
Tyreek Smith and deny knowing Darrell Jackson? The
answer 1is that he has nothing to hide with
Tyreek Smith. He has a lot to hide with
Darrell Jackson. I would submit to you that the State
has not proved beyond a reasonable doubt that there was
a third man. If the State has not proved that there
was a third man, then what?

When you get back into your jury deliberation
room, it has been suggested to you by Mr. Blinn and
myself that you should start at the back, start with
the Burglary 1 and Robbery 1, Counts 5 and 6. You need
to decide whether Mr. Smith's actions on
September 21st, which he admitted to the police, where
he talked about robbing a drug dealer, he talked about
going to the 7-Eleven purchasing a Virgin Mobile phone
card, all on September 21st when no robbery took place,
you need to decide whether his actions make him an
accomplice to either the robbery or the burglary that
happened the next day. If you have gotten this far,
you have decided that he wasn't present, or at least

the State hasn't proven that he was present, on
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September 22nd, I would submit to you, based upon the
totality of the instructions that if Mr. Smith was not
present in the apartment on September 22nd, you cannot
find him to be an accomplice for what happened on that
day. Even if he did have some element of
responsibility for talking about the planning, again,
you have to find him guilty of the crime.

Did he aid in the crimes of robbery and burglary
on September 22nd? At that point, if you have found
that Mr. Smith was not in the apartment and you find
that his -- that his loose discussions on
September 21st do not make him an accomplice, you have
no choice, under the instructions, but to find
Mr. Smith not guilty of all six counts.

I want to briefly cover what happens if you do
find him inside the apartment. I'm asking you not to
find that. If you do, you need to review the remaining
instructions. 1In particular, you need to review Counts
1 and 2 regarding premeditation. What was the
deliberation, the thought process, of Mr. Smith inside
the apartment?

You also have an affirmative defense to Felony
Murder. I will briefly go over that. You know,

Mr. Smith, according to his statement to the police on

September 21st, he was willing to discuss stealing
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marijuana, going to a drug dealer's apartment, and
stealing marijuana, but he was unwilling to participate
as long as guns and violence were involved.

Counts 3 and 4 have a defense of -- and this is to
the Felony Murder charges. If Mr. Smith did not
personally commit the homicide and if you found that he
was not in the apartment, then, clearly, you have to
find that he did not personally commit a homicidal act,
that he was not armed with a deadly weapon. If he
wasn't there, he wasn't armed. They had no reasonable
grounds to believe that any other participant was
armed. The second the discussion turned to guns and
violence, he said, I'm out of here. Finally, you have
no reasonable grounds to believe that any other
participant intended to engage in conduct likely to
result in death or physical injury. Again, as soon as
the discussion turned to guns and violence, he left.

Briefly, if you find Mr. Smith guilty of anything,
there are some weapons enhancements. I would submit
that the overwhelming evidence in this case is that a
knife was present. Someone had a knife. Whether it
was Mr. Spencer or Mr. Jackson or Mr. Smith, I don't
know that we will ever fully know that. Someone
brought a knife. You have two deadly weapon

enhancements. ©One is for the knife itself and the
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other one is for a firearm. We have no firearms. All
we have is Mr. Spencer's word on that. Even if you
find Mr. Smith guilty of something, I would ask that
you find that he was not in possession of a firearm.

You have listened patiently. You have a lot to
mull over. Again, I want to reiterate the fundamental,
factual question in this case is, who was inside the
apartment? Once you've resolved that factual question,
the legal questions are going to fall into place pretty
easily, I think. I hope. Mr. Spencer is not credible.
There is no third man. Now, I'm asking you to find
Mr. Smith not guilty of all six charges.

Thank you very much.

THE COURT: Okay, ladies and gentlemen, we are
going to take a break for about ten minutes. Again,
during this time, please do not discuss the case among
yourselves or with anyone else. We will see you back
here in ten minutes.

Thank you.

(Off the Record - Recess.)

THE COURT: Welcome back, everybody.

Let's have the jury.

,(Whereupon, the following
"proceedings were held in the
presence of the jury).

THE COURT: Welcome back, everyone. Please be
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seated.

Ladies and gentlemen, please give your attention
to the closing argument of Mr. Ronald Ness on behalf of
Darrell Jackson.

Mr. Ness.

MR. NESS: Thank you. May it please the Court,
Counsel, ladies and gentlemen. I think that when we
started three weeks ago, I told you that I'd probably
was going to be the shortest one of all because I'm at
the tail end of this. That's what is going to happen.

The first thing that I want to do is, I guess,
apologize because I don't have any fancy electronic
stuff for you to look at when I'm talking to you. A
couple reasons for that is, one, I guess I'm an old
dinosaur. I never did teach myself how to do that.

The other thing is, when you go back there, you
are not going to take any of that with you. The only
thing that you are going to have is your instructions,
which I think that each one of you have a copy still, I
hope. 1I'm going to talk to you about those -- the
exhibits and the testimony. You are not going to have
any of these electronic things.

There are some things that I agree with Mr. Blinn
and Mr. Weaver on. I agree, especially, as it relates

to Mr. Jackson, that what is critical when you
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determine his guilt or innocence as to Count 1 and 2,
no matter what happened in that apartment on
September 22nd.

I'm not going to talk to you about all of the
people that you heard testimony about finding these two
young men and finding their bodies and those
circumstances. I'm not going to get up here and tell
you that Darrell wasn't there because he told the
police, and you heard it, he was. What happened in
that apartment is crucial as to who did what.

Now, you have two different stories. We have
Pierre Spencer, who is better known as Mexico to most
people, and Mr. Jackson's statement that he gave to
Detective Miller, Detective Vold, and his taped
statement that you heard. I believe it was yesterday.

I'm going to go over those with you, and I'm going
to ask you to consider those in light of the
instructions that have been given to you. And I will
read the first one to you, which is No. 13, a person
commits the crime of Murder in the First Degree, as
charged in Counts 1 and 2 for each defendant, when with
a premeditated intent to cause the death of another
person, he or she causes the death of such person or of
a third person.

The question is, did Darrell Jackson, under this

State v. Smith and Jackson - Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1976

instruction, with a premeditated intent to cause the
death of either Ruben or Warren, cause the death of
either Ruben or Warren?

Now, Mr. Weaver talked quite a bit to you about
whether or not Pierre Spencer was being honest with you
when he testified from that witness stand. I'm not
going to go over all of those, again, because I think
that you are all intelligent people, and you don't need
to be told twice of the same thing.

There are some additional things that I think that
you need to consider. One being, you know -- and I
think that I've talked to you about this at the
beginning when we were talking about who should be on
this jury. Do you believe -- I think that I asked a
few of you -- that somebody could get up on the witness
stand, raise their right hand, take the oath, look at
14 people, you people, and then lie to you? Yes.

Now, you know as well as I do that when people are
in a situation where they have the opportunity to be
completely honest or to start fudging a little bit and
they want to get away with it, they get caught on the
small details. That's where you can tell whether
someone is telling you a lie about the bigger picture
if they are caught in the small details.

That's why we point out that Mr. Spencer lied to
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you when he got up there and said, "I have never been
called Mexico." You are going, so, what? It means
that he was willing to sit there and look at you and
lie to you about a small detail, whether or not he was
ever called Mexico. You know that for two reasons.
One there's the people that testified that that is the
only way that they knew him. The other one is that
Detective Davis, during the interview, asked him
specifically, do you go by the name Mexico? He was
told yes. Who on the witness stand was being honest
with you? Detective Davis or Pierre Spencer.

Now, what I would like to talk to you more about
is Darrell's statements to Detective Miller and
Detective Vold. Mr, Blinn talked to you about the
false statements of Darrell Jackson, and that's true.
When Darrell first talked tc the detectives, he denied
being involved. 1I'd ask you, ladies and gentlemen, 1is
that not something a lot of people do when they are
caught in a situation that they know that they can't
get out of, and they are afraid that they are really
going to get into big trouble? That is not unusual.

Then, after he is confronted, he says, "Yes, I was
there Friday night." He starts coming out a little bit
at a time. Mr. Blinn said that to you. Well, then, he

started coming out a little bit at a time of what
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actually happened. I submit to you that what he told
the police that he mentioned on the taped statement is
what happened.

Now, there are some things on this taped statement
that he talks about that talk about what happened that
night. First of all, he talked about that the original
plan was that on Friday night, he was to go get the bag
of weed from Ruben. When asked if you guys have any
plan to do a rip-off or a lick, Mr. Jackson said, in
the way that they were acting -~ what was said, "Yeah,
I believe they had intentions to do that.”

Obviously, Mr. Jackson believed, on Friday night,
when he went over to buy a bag of weed, he knew that
there was a plan to do a lick. He knew that he was
involved as a person who went in, or he was supposed to
go in, so that the other people could gain access. No
question about that. I can't get up here and tell you,
ladies and gentlemen, that anything else happened
because that's what Darrell Jackson, himself, said.

Later, in the statement, after he had made some
other comments about what had happened, he indicates
that the plan was to, again, go over to Ruben's
apartment, that they drove over there in a red SUV.
When he got in the vehicle, he saw this .357 and SKS.

Now, talking about the SKS, can you believe that
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Pierre Spencer got that SKS into his car Saturday just
by happenstance? That's what he said on the stand. I
don't know how it got in there. It was just there. If
you believe him, there is no reason, number one, that
it could have been put there because, according to him,
that SKS was held by other people who got into the
other car. It doesn't make any sense. It doesn't add
up. That's what you are supposed to do as jurors is
determine, can we believe this guy who has so many
things that don't add up, that we know lied to us, can
we believe him beyond a reasonable doubt?

Mr. Jackson, in his statement, says that once he
got inside of the outside door that night, the others
rushed Ruben up the stairs. One of them was hitting
Ruben repeatedly in the back of the head. Now, think
about the evidence that Mr. Weaver talked to you about
and Dr. Kiesel talked to you about, which makes sense,
that this was going on before Ruben was taped up.
That's what happened. He was hit in the head before he
was taped up. That's what the physical evidence showed
you.

Mr. Jackson tells you that he waited a little
while at the bottom of the stairs and then went up to
the apartment. When he got up to the apartment, he say

Ruben on the couch with his hands tied, and he appeared
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to be duct taped, electrical tape, but it was gray,
mouth and hands. It says that he was being hit in the
head by somebody's hand. He was bent forward, and then
he was stabbed in his back. He thinks it was five or
six times. He tells you that he was freaking out. He
went downstairs. He came back up later, and Warren
arrived, shortly after he went back up. He got hit,
and then another stabbed him with the knife.

The point of it all, ladies and gentlemen, is that
under the instructions, 15, 16, to convict
Darrell Jackson in the crime of Murder in the First
Degree, you have to find that he or an accomplice acted
with intent to cause the death of Ruben Doria and that
the intent to cause the death was premeditated.

Well, we don't know. That's the whole point. You
do not know because you have Pierre Spencer who is not
telling you the truth. You have Mr. Jackson who is
telling you that I wasn't there when this occurred. I
was not in the apartment. You heard that. I didn't
know that anybody was going to be killed.

Now, you have another instruction that tells
you -- and I believe Mr. Blinn put it up on the
screen -- that talks about what "premeditation”" is. It
is thought over beforehand. It tells you that you have

to form an intent to take a human life. If you break
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it down into, basically, it's that somebody has to
think about it beforehand that they're going to take a
human life. The killing may follow immediately after
the formation of the subtle purpose.

This is a very difficult instruction to
understand. Some people think "premeditation" means I
have to sit down. I have to really think about it.
Once I have a chance to really think about my options,
then I'll go ahead and do it. Some people think, well,
if I decide to do something, if I do it right now.

That is for you to decide, what do you think based on
what the language is in this instruction, what it
means.

Going back to Mr. Spencer -- and I'm jumping
around a little bit. There is another bit of testimony
regarding Mr. Johnston. Mr. Johnston, although he had
a number of prior convictions, he had no reason to come
in here and tell you anything. He didn't have any
promises made, no deal made, nothing. He came in here
and told you about his conversation with Mr. Spencer
while he was living at his house. BHow do you know that
he talked to him about it, Mr. Spencer talked to
Mr. Johnston about this incident? He gave him some
details, the weed dealer. He told him about going to

Mexico. He gave him details that Mr. Johnston wouldn't

State v. Smith and Jackson - Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1982

have known, but for the conversation that he had with
Mr. Spencer.

Mr. Spencer, in that conversation, told him that a
couple of interesting things. One, is that he was
going to get $2,000 out of this incident, and he,
actually, ended up getting $2,000. Two, is that he cut
the throat of the person who had been duct taped.

Whether you believe that Mr. Spencer was bragging to

Mr. Johnston or whether he was -- whatever he might
have been doing. That is not -- the point is that
Mr. Spencer denied even talking -- denied even

talking -- to Mr. Johnston about it. How did P
Mr. Johnston have these details? Mr. Spencer told him.
Mr. Spencer lied to you people when he was testifying.
A couple of other things that, and I don't know if
its important to you or not, but I think that it goes
directly to Mr. Spencer's testimony. Remember,
Mr. Spencer said that he thought that the knife had
been cleaned off. First of all, he said once. And
then next, he said, "Well, no. I think it was two
times." Mr. Blinn, during his argument, indicated that
there was the sink -- the swab in the sink was
consistent with Warren. I have to disagree with that
because I don't believe that there was ever any

testimony that the swab from the sink had been tested.
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You heard testimony in the form of a stipulation
regarding the testimony of Jeremy Sanderson indicating
that he received -- and he is the DNA guy, Jeremy
Sanderson. He received a swab, stained dark red, and
reported to be a sample of blood from a bathroom floor.
The swab reported to be a sample from sink handles.
Other swabs were from the vehicle. There's the swabs
which are the reference samples from Mr. Jackson and
Mr. Spencer and Mr. Smith, a large envelope with the
red stains on it. At no time did he indicate that he
had received a swab from the sink.

Remember, the testimony -- and I forget who the
tech was that collected the swab. They swabbed the
floor where there appeared to be a drop of blood in the
bathroom. By the way, that swab came back, according
to the DNA, to be consistent with Mr. Abrazado.

They also swabbed the handles on the sink, and
they swabbed what appeared to be diluted blood in the
sink itself. She said that she went down inside the
drain and swabbed inside there.

I don't know if Mr. Blinn meant to say that the
swab from the floor was consistent with Warren, but the
swab from the sink wasn't because it was never tested.
That would have been interesting to see if there was

one person's DNA or a mixture. We don't know.
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What that leads me to is you, as jurors, have to
be convinced of a person's guilt beyond a reasonable
doubt. Now that you are at this point and for a while
you go back to the jury room, you will remember at the
beginning that we talked probably almost to every one
of you about reasonable doubt, if you agreed with it --
and I'm sure some of you are going, why are they asking
us? It is a pretty common term. We've all heard it
throughout our lives. Now, when the 12 of you go back
in there, you're going to actually put that into use.
You have an instruction that defines reasonable doubt
for you.

The one thing that has not been, I guess, pointed
out to you is that reasonable doubt is one for which a
reason exists and can arise from the evidence or lack
of evidence. I would point out lack of evidence
because of what I have been talking to you about what
went on inside the apartment. That goes directly to
Counts 1 and 2. 1It's our position that the State has
not met their burden as it relates to Mr. Jackson for
Counts 1 and 2. We'd ask you to you find him not
guilty of those. Thank you.

THE COURT: You are now to hear the rebuttal
closing statement of Mr. Costello.

MR. COSTELLO: Thank you, Your Honor.
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May it please the Court, ladies and gentlemen,
good afternoon. It has been kind of a long day
already. I don't intend to keep you real long.

I would like to start by discussing this topic of
reasonable doubt. Mr. Weaver commented to you that,
quote, you know, you all have your doubts, and he
argued to you the opposite of a doubt is certainty,
according, evidently, to the actress, Ms. Streep,
although that is not in your jury instructions, that is
not the standard, that the State has to prove a case to
certainty, to any mathematical certainty, or
100 percent certainty.

Mr. Weaver argued to you that if you can
articulate a reason to doubt, essentially, that means
an acquittal must follow. Unfortunately, Mr. Weaver
and Mr. Ness glossed over and said nothing at all about
the subject of a doubt about what? Mr. Weaver argued
long and hard about certain factual aspects of the
case, certain issues that had arisen, and it is
contended that we don't know the answer to that. We
have a doubt about some particular fact suggesting to
you then by his argument that if you have a doubt about
any single fact or some important issue in the case,
wéll, that means an acquittal must follow. That's not

what this legal standard means.
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I urge you to pay close attention to the
instructions. You have 12 of them that start with the
words "to convict." What you are going to say for each
crime, six crimes charged as to each defendant,
therefore, 12, you will see that the Court has told you
that to convict the defendants of the respective crimes|
that are laid out there, each of the following elements
must be proved beyond a reasonable doubt; therefore, if
is the elements that are at issue. Criminal law is
elemental. It's not a matter of whether you have
questions and unanswered questions and concerns about
some particular underlying fact. The issue is, has thqg
State proven to you beyond a reasonable doubt that each
of these elements is true?

You can have questions. You are going to have
unanswered questions. It is not legally required --
and, in fact, it would be impossible for the State of
Washington to prove a case to perfection, to
mathematical certainty, to answer every question that
you have. It is not the burden. That would be an
impossible burden to carry. Having doubts is
acceptable. It is understandable. Again, as to what?
Let me give you an example.

When Ms. Sabin-Lee testified to you about her

uncertainty as to the exact words that Defendant Smith
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used in describing how he came into the possession of
the marijuana, how he hit a lick, how this medical
marijuana came into his possession, well, you certainly
have reasonable doubt, if you will, as to exact words
that she heard. There is no doubt that she was being
told by her boyfriend, former boyfriend, that he was
personally involved in this criminal episode.

I would like you to try to picture in your mind
two sets of railroad tracks, four iron rails, if you
will, parallel to each other. 1Imagine that the iron
rails are the elements of proof as you will find in the
"to convict" instructions. ©Now, underneath the iron
rails are the numerous ties, the pieces of wood that
support the iron rails.

Well, the rails are, in this analogy, they are the
elements of proof. The ties are all of the myriad of
facts and supporting issues of evidence that you are
going to have. All right.

Now, if you have concerns and issues about some of]
that supporting evidence, it is the equivalent of, if
you will, removing one of the supporting railroad ties
or maybe even several, but the iron rails remain. They
are still adequate, more than adequately supported,
even 1f you have concerns about some of the underlying

evidence.
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To take the analogy a step-father, defense counsel
would undoubtedly like you to believe that Pierre
Spencer is like a -- his testimony is like a railroad
bridge, you know, crossing a gap. If you don't believe
Spencer, if his testimony is incredible in some
respect, well, then the whole bridge falls and the
State's case falls. You see, the Court has instructed
you that it is your duty to consider the evidence as a
whole. The testimony as a whole. You don't put undue
weight on one particular witness or one particular
piece of evidence. Spencer's testimony, as Mr. Blinn
explained to you, is certainly not the linchpin of the
State's case. It is some of those railroad ties as
with all of the other evidence in the case.

The suggestion has been made to you that
Pierre Spencer has to be believed entirely in every
respect. That's not the law. The Court's instruction
to caution you about Pierre Spencer's testimony is a
very common sense instruction. When somebody like
Spencer makes a deal with the State of Washington and
he testifies, you are going to look at it cautiously.
That is very appropriate. The Court said to you, in
his instruction, that if the State is relying solely
upon the accomplice's testimony, then you need to

believe that accomplice beyond a reasonable doubt. The
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Court is not relying solely on Pierre Spencer's
testimony as I will be arguing shortly. There is ample
evidence that demonstrates that his story is accurate.

Now, let me get into that. Let me identify some
of the areas where Mr. Spencer's testimony fits very
well with the other evidence in this case.

Defendant Jackson told the police that he was
certainly aware of the planning that occurred on Friday
night, just like Mr. Spencer talked about. He denied
that he was part of that planning, but he knew what the
plan was. He explained that he was supposed to go in
there, buy some marijuana, determine how many people
were in there. He described Jackson did the aborted
effort on Friday night just like Spencer talked about.

Mr. Jackson told the police that two guns were
brought, a rifle and a handgun. Jackson explained how
Victim Doria was contacted, via telephone, just like
Spencer talked about.

Mr. Jackson's description of the police of the
overall sequence, Friday night going into Saturday and
through the day Saturday, is very consistent with
Mr. Spencer's sequence, not in all respects, but it is
very consistent overall.

Defendant Smith's admissions to the police

regarding his participation in the planning at the
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7-Eleven store, the purchase of minutes on the Virgin
Mobile telephone, the Larbi phone. That is -- again,
it fits well with what Mr. Spencer described. It
happened, loading up the phone.

Defendant Smith's admissions to the police after
being coaxed to tell the truth about his personal
possession, personal use of the Larbi phone, that too,
fully consistent.

His statements and admissions to Ms. Sabin-Lee and
to Mr. Simmons' regarding all of these pot plants that
he came into possession of, that fits Spencer's
description of what was taken during this criminal
episode.

The cell phone recoxrds also support and
demonstrate how Spencer's testimony fits with the rest
of the evidence in this case. The Larbi's phone was
used to facilitate the crime just like Spencer said.

It was possessed by Smith before and immediately after.
I'm not going into all of the details of the phone
records. You will have them with you, and you've heard
Mr. Blinn describe them as well. It all fits.

Patrick Baska's description to you, as he
testified, talking about his description of going to
the door, knocking on the door, belatedly, but given as

he testified to me and then to you, that description of
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those events were not given to the police about the
door knock or the phone calls., 1It's fully supported by
the cell phone records and, again, fits with what

Mr. Spencer had to say.

Now the defense has attempted to make much out of
the notion that Spencer was given the police reports.
He testified that he got the reports sporadically for
some minutes at a time, and he had to give them back.
They're saying that he is reading these reports and
concocting his story.

Well, Mr. Baska's description of knocking on the
door, calling the cell phone, hearing it ring, that is
not contained in the police reports. Mr. Baska didn't
tell that to the police. How could'Spencer have known
this if it didn't happen? It happened just that way.
Mr. Baska's testimony is actually very supportive and
fits well with what Spencer had to say, and that is, of
course, why counsel, Mr. Weaver, wants you to now think
Baska is lying. Of course, he wants you to think that
Ms. Sabin-Lee is lying. And then, of course,

Mr. Spencer is lying and that everybody is lying,
critical witnesses, except his own client.

Some other evidence that fits with Mr. Spencer's
description of events, what was taken, the safe, the

X Box, the marijuana. This all fits with what the
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victim's friends had to say, what the investigation of
the scene had to show.

The stabbing injuries to Victim Doria's back and
to his neck, the lacerations on the scalp, the slashing
of Mr. Abrazado's throat, that all fits. Mr. Spencer
did not see Mr. Abrazado stabbed in the back. If you
were studying the police reports, as counsel would have
you believe, in preparing to give his testimony, if he
were truly out to get his friend, Mr. Smith, and his
acquaintance, Mr. Jackson, with blatantly perjured
false testimony in saying that Smith was at the scene,
when he ;eally wasn't, if he were out to do all of
those things, why wouldn't he, having studied the
report, had told you that he was aware of the stabs to
Mr., Abrazado's back?

The State submits to you that inconsistencies with
Mr. Spencer's testimony supports ~- it increases his
credibility and doesn't undermine it in a significant
way. If his story was 100 percent dovetailing with all
of the other evidence in the case, would you not be
very suspicious of that? Wouldn't that be stronger
evidence that he had concocted a story consistent with
the police report than what you heard? 1It's human
nature that with the passage of time to have some

details to be inconsistent.
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Finally, the Isuzu Trooper being at the Emerald
Queen Casino is an important fact consistent with
everything in the case. That is an interesting issue,
if Mr. Smith was not even at the scene as he contends,
and if Mr. Jackson took the bus home midstream in this
criminal episode as he contends, how do we get the
Trooper to the Emerald Queen Casino? There is two
automobiles at the scene of the crime, are there not?
Mr. Spencer's automobile and the Isuzu Trooper that was
brought back there by Mr. Abrazado. How do we get the
Trooper to the Emerald Queen Casino if these other
claims are true, that Smith wasn't even there, and
Mr. Spencer couldn't drive two automobiles, now could
he?

Ladies and gentlemen, the defense has tried hard,
but they have had very little success with attacking
the credibility of Mr. Spencer. What we have had here
in this trial is an effort by the defense counsel to
put Mr. Spencer on trial. They have, essentially,
attempted to play the role of the prosecutors and put
the focus on Mr. Spencer. Let's put him on trial and
take the focus off of our own clients, not a surprising
effort, but the prosecution should be left to the
prosecutors.

Now, is it truly the defense that had been brought

State v. Smith and Jackson - Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1994

out here today during this trial -- is it truly the
defense that Mr. Spencer has gone by the nickname of
Mexico? That's the defense? That Mr. Abrazado's
sandal was off of his foot as he laid there dead, that
his legs are stretched out in front of him, that's the
defense to these charges, these sort of claims?

Have you heard a shred of evidence that
Mr. Spencer had any motive to put Mr. Smith at the
scene, his friend, to put him at the scene falsely.
You heard a great deal of speculation and rhetorical
argument from Mr. Smith that he would be motivated to
do this. Have you heard any real evidence to show that
that is what he did, that he came in here and said,
Smith was there, and Smith truly wasn't there. Now,
the arguments of counsel, the speculation, that is not
evidence.

There has been much made of the leniency that was
shown to Mr. Spencer or what he anticipates receiving
by way of leniency. You will have his plea agreement,
and it lays out exactly what he is facing. We don't
know, of course, what his ultimate sentence would be.
If you take the low end of the range and high end of
the range, it's about 30 years. We don't know what the
Judge will do, of course, but that is a long time.

It's not exactly a sweet deal.
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I would like to focus a bit more on
Defendant Smith. Let's suppose, for the sake of
argument, that you choose to believe the yarn that he
spun with the police, that he was involved in the
planning process, but as soon as he heard about a gun
getting involved and perhaps being used to strike one
of these pretending robbers here, then he bailed out.
As Mr. Weaver put it, he had a problem with guns and
violence -- Mr. Smith did -- so he had bailed out at
that point saying that he didn't want to be involved.
Let's suppose for a moment that is true.

Well, a couple of things are reasonable to infer
here, all right. It is unrefuted that Mr, Spencer sold
Mr. Smith a .357 revolver. It is unrefuted, of course,
that Mr. Smith was a member of the United States Army.
It's pretty reasonable to infer that as a member of the
army, he has had training in using firearms to kill
people.

MR. WEAVER: 1I'm going to object to this. I don't
think that is proper.

THE COURT:; Overruled.

MR. WEAVER: The training that he received in the
army is totally different than what we are describing
in this incident.

THE COURT: I have no idea. It is an inference he
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is asking the jury to make. Overruled.

MR. COSTELLO: Thank you, Your Honor.

These are reasonable inferences for you to realize
that Mr. Smith would not have a problem in dealing with
firearms as counsel would like to suggest to you. The
presence of a gun in a criminal episode that he was
quite willing to participate in the planning for, the
presence of a gun is not going to scare him away. ,

Let's suppose that you believe that he didn't go
along. He didn't set foot in the apartment on
Saturday. What he admitted to was Mr. Blinn argued --
and I won't go into all of the details about it. What
he admitted to you, when you look at that accomplice
liability instruction, is sufficient for you to find
him guilty on the spot based on his own admissions of
Counts 3, 4, 5, and 6 as an accomplice, guilty of
Felony Murder First Degree, two different counts, the
Robbery and the Burglary in the First Degree. He wants
to say that there is a defense. That is hogwash. He
had to have known, again, taking his word as truth,
that a gun was going to be involved. He claimed that
was the reason that he bailed out was because a gun was
going to be involved. He had reason to believe that
the accomplices were going to be harmed. The so-called

defense fails immediately. Even under his own words,
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he is guilty of most of the crimes, ladies and
gentlemen.

Now, Mr. Smith had a chance to concoct his story.
He was tipped off by Ms. Sabin-Lee. He was in Georgia.
Mr, Smith couldn't have known, of course, how far
reaching accomplice liability is under the law. BHe
couldn't have known that. He had to have figured, when
he was talking to the police, so long as he didn't
acknowledge actually being at the scene, well, he is
not going to be held responsible, so that's what he
tells the police. I didn't go.

Members of'the jury, he was there. He did kill
Ruben Doria, and he did bring the weapons into this
crime scene. He did these things, and he premeditated
the death of Ruben Doria. He settled on his purpose,
and he announced his purpose. They weren't going to
leave witnesses, and he carried through on his purpose.
He is responsible for Aggravated First Degree Murder.

Now, with respect to this topic of premeditation.
When you read the instruction very carefully, it will
tell you that the defendant or an accomplice
premeditated --

MR. WEAVER: Objection. That's not what it says.

THE COURT: Restate what you said.

MR. COSTELLO: The instruction says that the
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defendant or an accomplice must premeditate.

MR. WEAVER: That's not what the instruction says.

THE COURT: I would say, refer to the
instructions, ladies and gentlemen.

MR. COSTELLO: You will be able to read it for
yourselves, members of the jury. The State must prove
that at least one of the accomplices premeditated. The
State does not have to prove to you that both of the
accomplices premeditated, personally premeditated, in
killing these victims. Please have that in mind when
you evaluate proof of premeditation. That 1is to say
that Mr. Smith premeditates the death of Mr. Doria and
carries it out.

Mr. Jackson, having knowledge that a murder is
underway, he is an accomplice in the crime of Murder
because he sees it unfolding. He has been told that
you can't leave witnesses. He then is appropriately
found guilty of Premeditated Murder because his
accomplice has premeditated the Murder whether or not
Mr. Jackson personally premeditated the murder. It is
a very important legal principle that I urge you to
have in mind.

Let me turn my focus finally to Mr. Jackson.
Essentially, the defense that has been to you is that

Mr. Jackson is not responsible for Counts 1 or 2
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because he didn't foresee the bloodshed. He was
shocked when he got on a bus in the middle of this
criminal episode and he left. He met up with the
others later that evening. That particular version,
ladies and gentlemen, is laughable. If this were not
such a serious case, we could all have a chuckle about
it.

Mr. Jackson initially denied ever going inside
Mr. Doria's apartment, ever. He backed away from that.
He acknowledged that he was part of the Friday night
effort. Then, he denied that he went over there on
Saturday. His story right from the get-go is painfully
incredible. He acknowledged that he did go, but he
really didn't do anything, he would have us believe,
besides get them in the door. Well, freeze frame and
stop right there. Based on Mr. Jackson's own
admissions, you can take those verdict forms and fill
in Counts 3, 4, 5, and 6 guilty, based on what he said
just standing alone.

The question for Counts 1 and 2 is, did he know,
general knowledge, as the Court's instructions explain,
did he know that the crime of murder was underway and
did he assist in any way with that crime? Plainly, he
did just as Mr. Spencer did. Referring to Mr., Doria,

he took the knife and plunged it into the man's back at
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his insistence.

As to Mr. Abrazado, Mr. Spencer told you that it
was Mr. Jackson that held the man's head back and cut
his throat. He personally premeditated the murder of
Mr. Abrazado. Mr. Weaver made much of the notion that
is why Mr. Abrazado is on his back instead of pitching
fofward. Well, when somebody's head is pulled back and
their throat is cut, a person's body follows their
head. That is a pretty easy thing to figure out how he
could end up on his back.

You know, responding point by point to these
particular details, I don't have the time to do that.
I'm sure that you don't have the patience to hear it.
You are going to be in that jury room thinking about
each one of those versions that you've heard from these
defendants and what the true facts are.

Ladies and gentlemen, I'm going to tell you that,
you know, this case is nearly in your hands. Mr. Blinn
and I are honored to represent the people of the state
of Washington. We, on their behalf, thank you for your
service in this case. It certainly has been, clearly,
a sacrifice for you to serve in such a lengthy case in
such a serious matter, and we thank you for that.

Ruben and Warren's lives deserve the protection of]

the law. Any life is precious, beyond measure. The
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(The Court excused the jurors to the deliberation room.)

defendants have received the due process cf law with
all of its protections. They have received a fair
trial. Now, it is time for Jjustice to be served for
the people of Washington and for Ruben and for Warren.
It is time that these defendants be held to account for
the heinous crimes that they've committed. It is time
for you, as the conscience of the community --

MR. NESS: Objection,

THE CQURT: Sustained.

MR. COSTELLO: Members of the jury, it is time for
you, as a jury, to return guilty verdicts as to every
charge. Thank you for listening.

(The Court thanked and excused the alternate juror.)

THE COURT: Back on the record, Counsel, have you
examined the exhibits to determine that only those
admitted into evidence are included to be sent to the
jury room for the State?

MR, COSTELLO: Yes.

MR. BLINN: Yes.

THE CQURT: Mr. Weaver?

MR, WEAVER: I'm satisfied.

THE COURT: Mr. Ness,.

MR, NESS: Yes.

THE COURT: Since they have been properly

State v. Smith and Jackson - Trial - Volume 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2002

segregated, I'll let Mrs. Winnie take those back.

Make sure that Mrs. Winnie has a location that she
can contact you, and you can be back here in 15 or
20 minutes notice in case we have a question or a
verdict.,

Then, you can excuse the jury. We'll let them
come back tomorrow, whatever,

The only other question that I‘'ve got, if they
want to play the videotape, any problem with us closing
the courtroom just to everybody except Mrs. Winnie and
the jurors and letting them run it on this little
machine here? She will tell them not to discuss the
case in her presence, only to let her know if she is to
replay any part of it.

MR. NESS: As the Court knows, you have to keep
control of that whole process. If they ask more than
one time, then we need to have =--

THE COURT: I don't agree. I will tell you that
right now. The Court doesn't know that. There
certainly was an issue years ago about this, but I
don't think that is an issue anymore.

If the jury wants to play the videotape, that is
them making a decision about what they want to look at.
It is not the Court emphasizing anything.

MR. NESS: I understand. If they want to play it

State v. Smith and Jackson - Trial - Volume 14
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like ten times --

THE COURT: I don't care. They can play it as
much as they want.

MR. NESS: That's fine.

THE COURT: The only thing is, I'm going to let
Mrs. Winnie -- unless you have an objection to that --

MR. NESS: As long as the courtroom is closed and
that. If we need to put on the record later the number
of times they wish to watch it, we might ask for that.

MR. BLINN: Judge, I don't want to interrupt, but
there's a juror who has to pay for extra daycare. Can
we excuse them?

THE COURT: We can in a moment, I suppose. Let
her take the stuff back, and then it is sort of
official that it has been segregated.

Is there anything else that we need to talk about?

MR. COSTELLO: No.

MR. NESS: No.

THE COURT: I think that we've got it covered. It
sounds like you agree with having the judicial
assistant handle the playing of any recording then?

MR. NESS: I have no problem with that.

MR. WEAVER: That's fine,

MR. BLINN: Yes.

THE COURT: Thanks, guys.
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******CERTIFICATE******

I, Katrina A. Smith, do hereby certify that the foregoing
transcript entitled Verbatim Report of Proceedings,
February 24th, 2009, was taken by me stenographically
and reduced to the foregoing, and that the same is true

and correct as transcribed.

DATED at Tacoma this 5th day of October 2009.

KATRINA A. SMITH/SM-IT-HK-302N9

State v. Smith and Jackson - Trial - Volume 14

P vy

LA st il g A



APPENDIX V




Case Number: 08-1-00299-5 Date: March 13, 2015 I CUeEVSsBeT lak g

- SerialiD: 1464C445-110A-9BE2-A939760B2511 7033
Certified By: Kevin Stock Pierce County Clerk, Washington

0B.1 0000Q.5 315 08

DEPT. 4
INOPEN COURT

FEB 26 200

Pierce Gounty Cig
By Ej
DEPUTY

tJ

e

e
[ 3]

U o
T A —————

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 08-1-00299-5 ‘/

08-1-00298-7
Vs,

DARRELL KANTREAL JACKSONY

TYREEK DEANTHONY SMITH
Defendant.

COURT’S INSTRUCTIONS TO THE JURY

DATED this Q3 day of [’ﬁbm_@ a‘é: . 2009.
s @u-déi%q

Y
JUD@




— ]

Case Number: 08-1-00299-5 Date: March 13, 2015

SeriallD: 1464C445-110A-9BE2-A939760B25117038 << <+ <EBT i

- Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. _,Z__

It is your duty to decide the facts in this case based upon the evidence presented to you
during this trial. It also is your duty to accept the law from my instructions. regardless of what
you personally believe the law is or what you personally think it should be. You must apply the
law from my instructions to the facts that you decide have been proved, and in this way decide
the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence
that the charge is true. Your decisions as jurors must be made solely upon the evidence presented
during these proceedings.

The evidence that you are to consider during your deliberations consists of the testimony
that you have heard from witnesses, stipulations, and the exhibits that | have admitted, during the
trial. If evidence was not admitted or was stricken from the record, then vou are not to consider it
in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number. but they do not
go with you to the jury room during your deliberations unless they have been admitied into
evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be concerned
during your deliberations about the reasons for my rulings on the evidence. If | have ruled that
any evidence is inadmissible, or if | have asked you to disregard any evidence. then you must not
discuss that evidence during your deliberations or consider it in reaching vour verdict.

In order to decide whether any proposition has been proved. vou must consider all of the
evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit

of al] of the evidence. whether or not that party introduced it.
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You are the sole judges of the credibility of each witness. You are also the sole judges of
the value or weight to be given to the testimony of each witness. In considering a witness's
testimony. you may consider these things: the opportunity of the witness to observe or know the
things he or she testifies about; the ability of the witness to observe accurately; the quality of a
witness's memory while testifying; the manner of the witness while testifying; any personal
interest that the witness might have in the outcome or the issues: any bias or prejudice that the
witness may have shown; the reasonableness of the witness's statements in the context of all of
the other evidence; and any other factors that affect your evaluation or belief of a witness or your
evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you understand the
evidence and apply the law. It is important, however, for you to remember that the lawyers'
statements are not evidence. The evidence is the testimony and the exhibits. The law is contained
in my instructions to you. You must disregard any remark, statement, or argument that is not
supported by the evidence or the Jaw in my instructions.

You may have heard objections made by the lawyers during trial. Each party has the right
10 object to questions asked by another lawyer, and may have a duty to do so. These objections
should not influence you. Do not make any assumptions or draw any conclusions based on a
lawyver's objections.

Our state constitution prohibits a trial judge from making a comment on the evidence. It

would be improper for me to express, by words or conduct, my personal opinion about the value
of testimony or other evidence. I have not intentionally done this. If it appeared to you that [ have
indicated my personal opinion in any way, either during tnal or in giving these instructions. you

must disregard this entirely.
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You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. You may not consider the fact that punishment may follow conviction
except insofar as it may tend to make you careful.

The order of these instructions has no significance as to their relative importance. They
are al} important. In closing arguments, the lawyers may properly discuss specific instructions.
During vour deliberations. you must consider the instructions as a whole.

As jurors. you are officers of this court. You must not let your emotions overcome your
rational thought process. You must reach your decision based on the facts proved to you and on
the law given to you, not on sympathy, prejudice, or personal preference. To assure that all

parties receive a fair trial, you must act impartially with an eamest desire to reach a proper

verdict.
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INSTRUCTION NO. _Cg__

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after
you consider the evidence impartially with your fellow jurors. During your deliberations, you
should not hesitate to re-examine your own views and to change your opinion based upon further
review of the evidence and these instructions. You should not, however, surrender your honest

belief about the value or significance of evidence solely because of the opinions of your fellow

jurors. Nor should you change your mind just for the purpose of reaching a verdict.
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INSTRUCTION NO. __\_3___

Each defendant has entered a plea of not guilty. That plea puts in issue every element of
each crime charged. The State is the piainuff and has the burden of proving each element of
each crime bevond a reasonable doubt. The defendant has no burden of proving that a reasonable
doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout the entire trial
unless during your deliberations you find it has been overcome by the evidence beyond a
reasonable doubit.

A reasonable doubt is one for which a reason exists and may arise from the evidence or
lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully.

fairly, and carefully considening all of the evidence or lack of evidence.
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INSTRUCTION NO. 4
A separate crime is charged in each count. You must separately decide each count
charged against each defendant. Your verdict on one count as to one defendant should not

control your verdict on any other count or as to the other defendant.
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INSTRUCTION NO. 5__

Evidence may be either direct or circumstantial. Direct evidence is that given by a
witness who testifies concerning facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or circumstances from which the
existence or nonexistence of other facts may be reasonably inferred from common experience.
The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other.
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INSTRUCTION NO. L"

You may consider a statement made out of court by one defendant as evidence against

that defendant, but not as evidence against another defendant.
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INSTRUCTION NO. _'Z_

You may give such weight and credibility to any alleged out-of-court statements of the

defendant as you see fit, taking into consideration the surrounding circumstances.
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INSTRUCTION NO. g
Testimony of an accomplice, given on behalf of the State of Washingion, should be
subjected to careful examination in the light of other evidence in the case, and should be acted

upon with great caution. You should not find the defendant guilty upon such testimony alone

unjess, afier carefully considering the testimony, you are satisfied beyond a reasonable doubt of

its truth.
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INSTRUCTION NO. ﬁ

The defendant is not compelled to testify, and the fact‘ that the defendant has not testified

cannot be used to infer guilt or prejudice him in any way.
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INSTRUCTION NO. __/_Q_

A person is guilty of a crime if it is committed by the conduct of another person for
which he or she is legally accountable. A person is legally accountable for the conduct of
another person when he or she is an accomplice of such other person in the commission of the
crime.

A person is an accomplice in the commission of a crime if. with knowledge that it will
promote or facilitate the commission of the crime, he or she either:

(1) solicits, commands, encourages, or requests another person to commit the crime: or

(2) aids or agrees to aid another person in planning or committing the crime.

The word “aid” means all assistance whether given by words, acts, encouragement,
support. or presence. A person who is present at the scene and ready to assist by his or her
presence is aiding in the commission of the crime. However, more than mere presence and
knowledge of the criminal activity of another must be shown to establish that a person present is
an accomplice.

A person who is an accomplice in the commission of a crime is guilty of that crime
whether present at the scene or not.

A person legally accountable for the conduct of another person may be convicted on

proof of the commission of the crime and his complicity therein, though the person claimed to

have committed the crime has not been prosecuted or convicted or has been convicted of a

different crime or degree of crime.
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INSTRUCTION NO. //
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A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result, which constitutes a crime.
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INSTRUCTION NO. / ”?
A person knows or acts knowingly or with knowledge with respect to a fact,
circumstance or result when he or she is aware of that fact, circumstance or result. It is not

_necessary that the person know that the fact, circumstance or result is defined by law as being .

unlawful or an element of a crime.

If a person has information which would lead a reasonable person in the same situation to
believe that a fact exists, the jury is permitted but not required to find that he or she acted with

knowledge of that fact.

When acting knowingly is required to establish an element of a crime, the element is also

established if a person acts intentionally.
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A person commits the crime of murder in the first degree, as charged in counts I and 1]

for each defendant, when with a premeditated intent to cause the death of another person, he or

she causes the death of such person or of a third person.

88373
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INSTRUCTION NO. Ji{
Premeditated means thought over beforehand. When a person, after any deliberation,
forms an intent to take human life, the killing may follow immediately after the formation of the
settled purpose and it vugill still be_premeditated. Premeditation must involve more than.a

moment in point of time. The law requires some time, however long or short, in which a design

to kill is deliberately formed.
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INSTRUCTION NO. m/_\_)r__
To convict the defendant Darrell Jackson of the crime of murder in the first degree. Count
I. each of the following elements of the crime must be proved bevond a reasonable doubt:
. (1) That on or about the 22nd day of September, 2007, the defendant Darrell Jackson, or
an accomplice acted with intent to cause the death of Ruben Doria;
(2) That the intent to cause the death was premeditated;
(3) That Ruben Doria died as a result of defendant's or an accomplice’s acts; and
(4) That the acts occurred in the State of Washington.
If vou find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be vour duty to return a verdict of guilty.
On the other hand, if. afier weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. /Cf

To convict the defendant Darrell Jackson of the crime of murder in the first degree. count
11 each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about 22nd day of September. 2007, the defendant Darrell Jackson or an
accomplice acted with intent to cause the death of Abraham Abrazado;

(2) That the intent to cause the death was premeditated:

(3) That Abraham Abrazado died as a result of defendant’s or an accomplice's acts: and

(4) That the acts occurred in the State of Washington.

If vou find from the evidence that each of these elements has been proved bevond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand. if, afier weighing all of the evidence. you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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To convict the defendamt Tyreck Smith of the crime of murder in the first degree count 1.
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about 22nd day of September, 2007, the defendant Tyreek Smith or an
accomplice acted with intent to causc the death of Ruben Doria:

(2) That the intent to cause the death was premeditated:

(3) That Ruben Doria died as a result of defendant's or an accomplice’s acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand, if. after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. _/_g__

To convict the defendant Tyreek Smith of the crime of murder in the first degree, count
1. each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about 22nd day of September, 2007. the defendant Tyreek Smith or an
accomplice acted with intent to cause the death of Abraham Abrazado;

(2) That the intent to cause the death was premeditated;

(3) That Abraham Abrazado died as a result of defendant's or an accomplice’s acts; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be vour duty to return a verdict of guilty.

On the other hand. if, after weighing all of the evidence, you have a reasonable doubt as

10 any one of these elements, then it will be your duty to return a verdict of not guilry.
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INSTRUCTION NO. _ﬁ_
A person commits the crime of murder in the first degree, as charged in counts HI and IV
for each defendant, when he or an accomplice commits or attempts to commit robbery in the first
... degree or burglary in the first degree.and.in.the.course.of or in furtherance of.such.crime orin -
immediate flight from such crime he or another participant causes the death of a person other

than one of the participants.
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INSTRUCTION NO. &0
A “participant” in a crime is a person who is involved in committing that crime, either as

a principal or as an accomplice. A victim of a crime is not a “participant” in that crime.
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INSTRUCTION NO. f_?_/ﬁ

A person commits the crime of robbery when he or she unlawfully and with intent to
commit theft thereof takes personal property. not belonging to the defendant, from the person or
in the presence of another against that person's will by the use or threatened use of immediate
force, violence, or fear of injury to that person. The force or fear must be used to obtain or retain
possession of the property or to prevent or overcome resistance to the taking, in either of which
cases the degree of force is immaterial. The taking constitutes robbery whenever it appears that.
although the taking was fully completed without the knowledge of the person from whom it was
taken. such knowledge was prevented by the use of force or fear. The taking constitutes robbery.
even if death precedes the taking, whenever the taking and a homicide are part of the same

transaction.
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INSTRUCTION NO. _____9"2; :
A person commits the crime of robbery in the first degree when in the commission of a

robbery or in immediate flight therefrom he or an accomplice is armed with a deadly weapon or

- displays what appears to be a firearm or other deadly weapon or inflicts bodily injury.
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INSTRUCTION NO, 49
A person commits the crime of burglary in the first degree when he or she enters or
remains unlawfully in a building with intent to commit a crime against a person or property

therein, and if, in entering or while in the building or in immediate flight therefrom, that person

or an accomplice in the crime is armed with a deadly weapon.
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INSTRUCTION NO. 0’? "/
A person commits the crime of attempted robbery in the first degree or burglary in the
first degree when, with intent to commit that crime, he or she does any act which is a substantial

step toward the commission of that crime.




A substantial step is conduct, which strongly indicates a criminal purpose and which is

more than mere preparation.
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INSTRUCTION NO. __%f

To convict the defendant Darrell Jackson of the crime of murder in the first degree. count

111. each of the following elements of the crime must be proved beyond a reasonable doubt:
(1) That on or about the 22" day of September. 2007 the defendant or an accomplice was

committing or altempting to commit robbery in the first degree or burglary in the first degree:

(2) That the defendant or an accomplice caused the death of Ruben Doria in the course of
and in furtherance of such crime or in immediate flight from such crime:

(3) That Ruben Doria was not a participant in the crime; and

{4) That the acts occurred in the State of Washington.

If vou find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand, if, afier weighing all of the evidence. you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. £Z

To convict the defendant Darrell Jackson of the crime of murder in the first degree. count
IV, each of the following elements of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 22" day of September, 2007 the defendant or an accomplice was
committing or attempting to commit robbery in the first degree or burglary in the first degree;

(2) That the defendant or an accomplice caused the death of Abraham Abrazado in the
course of and in furtherance of such crime or in immediate flight from such crime;

(3) That Abraham Abrazado was not a participant in the crime; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand, if. after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. S 3

To convict the defendant Tyreek Smith of the crime of murder in the first degree. count
11 each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 22™ day of September, 2007 the defendant or an accomplice was
committing or attempting to commit robbery in the first degree or burglary in the first degree:

(2) That the defendant or an accomplice caused the death of Ruben Doria in the course of
and in furtherance of such crime or in immediate flight from such crime;

{3) That Ruben Doria was not a participant in the crime; and

(4) That the acts occurred in the State of Washington.

If vou find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements. then it will be your duty to return a verdict of not guilty.
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To convict the defendant Tyreek Smith of the crime of murder in the first degree, count
IV. each of the following elements of the crime must be proved beyond a reasonable doubt;
(1) That on or about the 22™ day of September, 2007 the defendant or an accomplice was
committing or atiempting to commit robbery in the first degree or burglary in the first degree:
(2) That the defendant or an accomplice caused the death of Abraham Abrazado in the
course of and in furtherance of such crime or in immediate flight from such crime;
(3) That Abraham Abrazado was not a participant in the crime; and
(4) That the acts occurred in the State of Washington.
If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.
On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. d___@_

It is a defense to a charge of murder in the first degree based upon committing or
attempting to commit robbery in the first degree or burglary in the first degree that the defendant:

(1) Did not commit the homicidal act or in any way solicit, request. command.
importune. cause or aid the commission thereof: and

(2) Was not armed with a deadly weapon, or any instrument, article or substance readily
capable of causing death or serious physical injury: and

(3) Had no reasonable grounds to believe that any other participant was armed with such
a weapon, instrument, article or substance: and

(4) Had no reasonable grounds to believe that any other participant intended to engage in
conduct likely to result in death or serious physical injury.

The defendant has the burden of proving this defense by a preponderance of the evidence.
Preponderance of the evidence means that you must be persuaded. considering all the evidence
in the case. that it is more probably true than not true. If you find that the defendant has

cstablished this defense. it will be your duty to return a verdict of not guilty as to this charge.
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INSTRUCTION NO. 5_3/__

To convict the defendant Darrell Jackson of the crime of robbery in the first degree, count
V. each of the following elements of the crime must be proved bevond a reasonable doubt:

(1) That on or about the 22nd day of September, 2007 the defendant or an accomplice
unlawfully took personal property, not belonging to the defendant. from the person or in the
presence of Ruben Doria:

(2) That the defendant or an accomplice intended to commit theft of the property:

(3) Thart the taking was against the person's will by the defendant's or an accomplice’s
use or threatened use of immediate force, violence or fear of injury to that person ;

(4) That the torce or fear was used by the defendant or an accomplice to obtain or retain
possession of the property or to prevent or overcome resistance to the taking or to prevent
knowledge of the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant
or an accomplice was armed with a deadly weapon or displayed what appeared to be a firearm or
other deadly weapon or inflicted bodily injury: and

(6) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved bevond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand. if. after weighing all of the evidence. you have a reasonable doubt as

to any one of these elements. then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 2

To convict the defendant Tyreek Smith of the crime of robbery in the first degree. count
V. each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 22nd day of September, 2007 the defendant or an accomplice
unlawfully took personal property, not belonging to the defendant. from the person or in the
presence of Ruben Dona:

(2) That the defendant or an accomplice intended to commit theft of the property:

(3) That the taking was against the person's will by the defendant's use or threatened use
of immediate force. violence or fear of injury to that person;

(4) That the force or fear was used by the defendant or an accomplice to obtain or retain
possession of the property or to prevent or overcome resistance to the taking or to prevent
knowledge of the taking,

(5) That in the commission of these acts or in immediate flight therefrom the defendant
or an accomplice was armed with a deadly weapon or displayed what appeared 1o be a firearm or
other deadly weapon or inflicted bodily injury; and

(6) That any of these acts occurred in the State of Washington.

If vou find from the evidence that each of these elements has been proved bevond a

reasonable doubt. then it will be your duty to return a verdict of guilty.
On the other hand, if. after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. ____5__3_

To convict the defendant Darrell Jackson of the crime of burglary in the first degree.
count VI, each of the following elements of the crime must be proved bevond a reasonable
doubt:

(1) That on or about the 22nd day of September, 2007, the defendant or an accomplice
entered or remained unlawfully in a building located at 9315 South Ash Street. Apt. C;

(2) That the entering or remaining was with intent to commit a crime against a person or
property therein,

(3) That in so entering or while in the building or in immediate flight from the building
the defendant or an accomplice in the crime charged was armed with a deadly weapon; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved bevond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence. you have a reasonable doubt as

to any one of these clements, then it will be vour duty to return a verdict of not guilty.
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INSTRUCTION NO. ._3‘_;1_

To convict the detendant Tvreek Smith of the crime of burglary in the first degree. coum

V1, each of the following elements of the crime must be proved bevond a reasonable doubt:
o scc o P\E

(1) That on or about the 22nd day of September, 2007, the defendant entered or remained
unlawfully in a building located at 9315 South Ash Sweet. Apt. C;

(2) That the entering or remaining was with intent to commit a crime against a person or
property therein:

(3) That in so entering or while in the building or in immediate flight from the building
the defendant or an accomplice in the crime charged was armed with a deadly weapon; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt. then it will be your duty to return a verdict of guilty.

On the other hand, if. after weighing all of the evidence. you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. éé

When vou begin deliberating, you should first select a presiding juror. The presiding
juror's duty 15 to see that vou discuss the issues in this case in an orderly and reasonable manner,
that you discuss cach issue submitted for your decision fully and fairly, and that each one of you
has a chance to be heard on every question before you.

During vour deliberations, you may discuss any notes that you have taken during the trial.
if vou wish. You have been allowed to take notes to assist you in remembering clearly. not to
substitute for your memory or the memories or notes of other jurors. Do not assume, however,
that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this
case. Testimony will rarely. if ever, be repeated for you during your deliberations.

If. after carefully reviewing the evidence and instructions, you feel a need to ask the court
a legal or procedural question that you have been unable to answer, write the question out simply
and clearly. For this purpose, use the form provided in the jury room. In your question, do not
state how the jury has voted. The presiding juror should sign and date the question and give it to
the judicial assistant. I will confer with the lawyers to determine what response. if any. can be
given.

You will be given the exhibits admitted in evidence, these instructions and several verdict
forms for recording your verdict. Some exhibits and visual aids may have been used in court but
will not go with you to the jury room. The exhibits that have been admitted into evidence will be
available 1o you in the jury room.

You must fill in the blank provided in cach verdict form the words "not guilty” or the

word "guilty". according to the decision you reach.
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Because this is a criminal case, each of you must agree for you to return a verdict. When
all of you have so agreed, fill in the verdict form(s) to express your decision. The presiding juror

must sign the verdict form(s) and notify the judicial assistant. The judicial assistant will bring

you into court to declare your verdict.
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INSTRUCTION NO. i

If vou find a defendant guilty of premeditated murder in the first degree. count I or count
11. as defined in Instrucuion _l_j_ or _\ﬁ as to defendant Smith or Instruction _li or _\Jg as
1o defendant Jackson. you must then determine whether any of the following aggravating
circumstances exist as to each defendant and as to each count:

The defendant committed the murder to conceal the commission of a crime or to protect
or conceal the identity of any person committing a crime, or

There was more than one person murdered and the murders were part of a common
scheme or plan or the result of a single act of the person or

The murder was committed in the course of, in furtherance of, or in immediate flight
trom robbery in the first degree.

The murder was committed in the course of, in furtherance of, or in immediate flight
from burglary in the first degree.

The State has the burden of proving the existence of an aggravating circumstance beyond
a reasonable doubt. In order for you to find that there is an aggravating circumstance in this
case. you must unanimously agree that the aggravating circumstance has been proved bevond a
reasonable doubt.

You should consider each of the aggravating circumstances above separately. 1f you
unanimously agree that a specific aggravating circumstance has been proved beyond a
reasonable doubt. vou should answer the special verdict "ves" as 1o that circumstance.

For any of the aggravating circumstances to apply. the defendant must have been a major
participant in acts causing the death of Ruben Doria or Abraham Abrazado and the aggravating

factors must specifically apply 1o the defendant’s actions. The State has the burden of proving
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this beyond a reasonable doubt. If you have a reasonable doubt whether the defendant was a

major participant, you should answer the special verdict “no.”
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INSTRUCTION NO. ﬂ
You will also be furnished with special verdict forms. If you find the defendant not
guilty as to any particular count do not use the special verdict form for that count. If you find the
defendant guilty as to any particular count, you will then use the special verdict form for that
count and fill in the blank with the answer "yes" or "no" according to the decision you reach. In
order to answer the special verdict forms "yes". vou must l{nan;rl]pusl)- be satisfied beyond a

reasonable doubt that "yes” is the correct answer. If you have a reasonable doubt as to the

question. you must answer "no."
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INSTRUCTION NO. _3_52_

For purposes of a special verdict the State must prove bevond a reasonable doubt that the
defendant was armed with a deadly weapon at the time of the commission of the crime in counts
LILIL IV, V, VL

If one participant in a crime is armed with a deadly weapon, all accomplices 10 that
participant are deemed to be so armed. even if only one deadly weapon is involved.

A deadly weapon is an implement or instrument that has the capacity to inflict death and,
from the manner in which it is used, is likely to produce or may easily produce death. A knife
having a blade longer than three inches is a deadly weapon. Whether a knife having a blade less
than three inches long is a deadly weapon is a question of fact that is for you 10 decide. A pistol.
revolver, or any other firearm is a deadly weapon whether loaded or unloaded. A “firearm’ is a

weapon or device from which a projectile may be fired by an explosive such as gunpowder.
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 13 day of March, 2015
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By /S/Tyler Wherry, Deputy. “&:
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 1464C445-110A-9BE2-A939760B25117033.

This document contains 43 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Transmittal Letter

Document Uploaded: 7-prp2-464110-Response.pdf

Case Name: PRP of Jackson
Court of Appeals Case Number: 46411-0

Is this a Personal Restraint Petition? Yes No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: _____

Answer/Reply to Motion:
Brief: _____

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)
Response to Personal Restraint Petition
Reply to Response to Personal Restraint Petition
Petition for Review (PRV)
Other:

Comments:

No Comments were entered.

Sender Name: Therese M Kahn - Email: tnichol@co.pierce.wa.us




